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In reviewing a ruling made pursuant to law by an ad- 
ministrator or an administrative body, is not the District 
Court restricted to an examination of the administrative 
record to determine (1) that due process was accorded and 
(2) that there was substantial evidence to support the 
administrative ruling? 
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Since, in the case at bar, the record of the administrative 


hearing held by appellant establishes that appellee was ~ 
accorded due process and that there was substantial evi- 
dence to support appellant’s ruling, and since appellant 
proceeded in accordance with authority of law, should not 
the District Court have sustained appellant’s administrative 
ruling? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia granting appel- 
lee, plaintiff below, injunctive relief against the appellant, 
defendant below (J.A. 102). 

The judgment was entered July 11, 1960 (J.A. 102). 
Jurisdiction of the United States District Court for the 
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District of Columbia was invoked under $$ 11-305, 11-306 
and 35-427, D. C. Code, 1951 (J.A. 1). This Court has juris- 
diction under 28 U.S.C.°$ 1291. 


STATEMENT OF ‘THE CASE 


On April 17, 1959, the appellant, Albert F. Jordan, Super- 
intendent of Insurance of the District of Columbia, ad- 
dressed a letter to the appellee, United Insurance Company 
of America, at its home office in Chicago, Ilinois, advising 
it that. pursuant to § 35-404. D.C. Code, 1951, he had con- 
ducted an investigation of that company and found sub- 
stantial evidence that it had engaged in five separate acts 
or courses of conduct. in view of which he Was not satisfied 
that the company was qualified under thelaws of the Dis- 
trict so as to be entitled to do business therein, and that 
he was not satisfied that appellee is worthy of public con- 
fidence. The letter further advised ‘appellee that’ appellant 
would not renew its certificate of authority to do business 
in the District, but would, on request, hold a hearing at 
which appellee meght present to him téestimionytand evidence 
in support of its entitlement’ fo‘a' certfidate: (JLA. 4). 

As a result of a request from the appellee therefor, 
appellant conducted a hearing on May 26 and 27 and on 
June 10, and 11, 1959° (FLA. 5,' 6), ‘at Which appellee was 
represented by counsel. An Assistant Corporation Counsel 
represented the Government of the District of Columbia 
at said hearing. At the conclusion of the hearing, appellant, 
by letter dated August 11, 1959 (J.A. 5), advised the ap- 
pellee of his findings based on the evidence and testimony 
adduced before him and his conclusion ‘that it substantiated 
the five itéms entimerated im his letter of “April 17, 1959 
and repeated in the letter of “August 11, 1959, and that, in 
view thereof, he. the appellant, was not satisfied that the 
‘appellee is qualified under the law to transact business in 
the District, and that he was satisfied that the company is 


3 


not entitled. to public confidence and that the issuance to 
it, of a, certificate of authority “would adversely affect the 
public interest.” He declined to issue a renewal of appellee’s 
certificate of authority (J.A. 5-12). 

Upon receipt of appellant’s letter of August 11, 1959, 
appellee, on August 14, 1959, filed in the United States 
District Court a complaint (J. A. 1) to enjoin appellant 
from putting his decision into effect. In said complaint, 
appellee alleged that evidence adduced before appellant 
failed to substantiate three of the items set forth in ap- 
pellant’s letters of April 17, 1959 and August 11, 1959, and 
contended that none or all of the five items justified appel- 
lant’s refusal to renew its certificate of authority (Com- 
plaint 1-3). 

With its complaint, appellee filed a motion for prelimi- 
nary injunction (J.A. 105; Pltf’s motion for preliminary 
injunction 1-3). Appellant countered with a motion to dis- 
miss, the complaint or, in the alternative, for summary 
judgment in his favor (J-A. 105; Deft’s motion to dismiss 
or for summary judgment 1-3). In support of the alterna- 
tive motion, appellant filed the transcript of the adminis- 
trative hearing had before him (Deft’s motion to dismiss 
or for summary judgment 1, 2; Deft’s exhibits 1 and 2), 
together with copies of the exhibits received in evidence 
at said hearing (Deft’s motion to dismiss or for summary 
judgment 1, 2), and contended (1) that there was substan- 
tial evidence to support his ruling, and (2) that said ruling 
was made pursuant to authority of law. Replying to this 
motion, appellee contended that it was entitled to a trial 
de novo by the District Court (Pltf’s opposition to deft’s 
motion to dismiss 1-29). 

On October 12, 1959, the District Court denied appel- 
lant’s motions to dismiss or for summary judgment, granted 
@ temporary injunction to appellee, and ordered that the 
cause be tried de novo (J. -A. 12), 

Appellee filed on September 18, 1959 an amended com- 
plaint substantially similar to the original but charging that 
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appellant's refusal to issue to appellee a renewal certificate 
is unreasonable, discriminatory, arbitrary, capricious and 
iolative of due process of law (J.A. 1-3). 

At the outset of the trial, which began on February 15 
and ended February 24, 1960, appellant restated his posi- 
tion. first stated at the hearing on the previously described 
motions. that appellee was not entitled to a trial de novo, 
2nd that the trial court should confine its review to the 
administrative record to determine whether there was sub- 
stantial evidence and legal justification to support the ap- 
pellant’s ruling (J.A. 29-31). The trial court disagreed 
with this statement of position and allowed the appellee 
to proceed with its proof (J.A. 31). 

The appellee's proof concerned itself, not with any evi- 
dence of lack of due process, and not with any evidence of 
arbitrariness or capriciousness, but only with the truth of 
the items of conduct (denominated by appellee as 
“charges”). which ultimately caused the appellant to re- 
fuse to renew appellee’s certificate of authority (JA. 
94-102). In addition to other evidence, appellee produced 
and examined witnesses who had not testified at the ad- 
ministrative hearing (J-A. 31, 47) and offered exhibits 
which had not been produced at the administrative hearing 
(J. A. 91, 92). The witnesses were heard by the trial court 
and the exhibits were received in evidence, all over objection 
of the appellant. 

At the conclusion of appellee’s case, appellant offered in 
evidence the administrative record of proceedings before 
him, which record was received over the objection of ap- 
pellee (J.-A. 53, 54, 61, 62: Deft’s exhibits 1 and 2). Appel- 
lant then rested his case. 

On June 22. 1960, the trial court, by memorandum, found 
for the appellee (J.A. 94) and on July 11, 1960 entered its 
findings of fact, conclusions of law and final jadgment 
(J.A. 94-102). This appeal followed (J.A. 103). 
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STATUTES INVOLVED 


United States Code Annotated, Title 28: 
“1291. Final decisions of district courts. 


appeals from all nal decisions of the district 
courts of the United States, the District Court for 
the Territory of Alaska, the United States District 
Court for the District of the Canal Zone, and the 
District Court of the Virgin Islands, except where 
a direct review may be had in the Supreme Court. 
June 25, 1948, c. 646, 62 Stat. 929.” 


District of Columbia Code, 1951 Edition, Supp. VII: 
“§ 35-404. Certificate of authority—E ff ect—Issuance. 


“It shall be the duty of the Superintendent to 
issue a certificate of authority to a company when 
it shall have complied with the requirements of the 
laws of the District so as to be entitled to do busi- 
ness therein. The Superintendent may, however, 


satisfy himself by such investigation as he may 
deem proper or necessary that such company is 
duly qualified under the laws of the District to 
transact business therein, and may refuse to issue 
or renew any such certificate to a company if the 
issuance or renewal of such certificate would ad- 
versely affect the public interest. In each case the 
certificate shall be issued under the seal of the 
Superintendent, authorizing and empowering the 
company to transact the kind or kinds of business 
specified in the certificate, and each such certifi- 
cate shall be made to expire on the thirtieth day of 
April next succeeding the date of its issuance. No 
company shall transact any business of insurance 
in or from the District until it shall have received 
a certificate of authority as authorized by this sec- 
tion and no company shall transact any business of 
insurance not specified in such certificate of au- 
thority (Feb. 22, 1958, 72 Stat. 19, Pub. L. 85-334, 
§ 1.) 
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$ 35-427. Appeal from rulings of superintendent—Pro- 
cedure—Costs and supersedeas bond—Liabil- 
ity of superintendent. 


“Within thirty days after the revocation or sus- 
pension of license or the refusal of the superintend- 
ent to grant a license, the general agent, agent, so- 
licitor, or broker or applicant aggrieved may ap- 
peal from the ruling of the superintendent to the 
District Court of the United States for the District 
of Columbia, in equity wherein, upon the relation 
of the superintendent. by representation of the cor- 
poration counsel, the superintendent shall be desig- 
nated as defendant and the general agent, agent, 
solicitor, or broker or applicant as plaintiff, and 
the said cause shall be docketed in said court and 
tried as an equity case. Appeals may be taken 
from the judgment of said District Court of the 
United States for the District of Columbia to the 
United States Court of Appeals for the District 
of Columbia as in other equity cases. 

“In all said proceedings and appeals said super- 
intendent shall not be taxed with any costs, nor 
shall he be required to give any supersedeas bond 
or security for costs or damages on any appeal 
whatsoever. Said superintendent shall not be liable 
to suit or action or for any judgment or decree for 
any damages, loss, or injury claimed by any per- 
son on any appeal taken by said superintendent 
in any case, nor shall said superintendent be re- 
quired in any case to make any deposit for costs 
or pay for any service to the clerks of any court 
or to any marshal of the United States. (June 19, 
1934. 48 Stat. 1140, ch. 672, § 28, ch. IT.) 


STATEMENT OF POINTS 


1. The trial court erred in refusing to confine to the ad- 
ministrative record its review of appellant’s ruling deny- 
ing renewal of appellee’s certificate of authority. 
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2, Beeause there was substantial evidence in the adminis- 
trative record to support the appellant’s ruling the trial 
court erred in setting it aside. 

3. The trial court erred in granting a trial de novo and 
in making findings of fact, conclusions of law and entering 
judgment on the basis thereof. 


SUMMARY OF THE ARGUMENT 


Inasmuch as appellant’s ruling, refusing to renew ap- 
pellee’s certificate of authority to operate an insurance 
business within the District of Columbia, was supported 
by substantial evidence found in the whole administrative 
record, and because, prior to making such ruling, appellant 
afforded to appellee a hearing which was conducted in 
accordance with due process of law, the District Court 
erred in setting aside the ruling. 

The ruling which appellant made is reviewable only to 
the extent necessary to determine whether it is supported 
by substantial evidence found in the whole administrative 
record and whether the administrative hearing upon which 
it is bottomed was conducted in aecordance with due process 
of law. Accordingly, the District Court erred in conducting 
a trial de novo on the issues previously resolved by appel- 
lant, and compounded the error when, on the basis of the 
evidence adduced at the trial de novo, it substituted its judg- 
ment for that of appellant. 


ARGUMENT 
I 


Because there was substantial evidence on the whole of the ad- 
ministrative record to support the ruling of the appellant, and 


because the appellee was accorded a due process hearing, 


the trial court erred in setting that ruling aside. 


Upon receipt of the appellee’s application for renewal of 
its certificate of authority to conduct in the District of Co- 
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lumbia a life insurance business, the appellant, pursuant 
to § 35-404, D.C. Code, 1951, Supp. VIII, began an investi- 
gation (J.A. 4). That section provides as follows: 


“It shall be the duty of the Superintendent to 
issue a certificate of authority to a company when 
it shall have complied with the requirements of the 
laws of the District so as to be entitled to do busi- 
ness therein. The Superintendent may, however, 
satisfy himself by such investigation as he may 
deem proper or necessary that such company is 
duly qualified under the laws of the District to 
transact business therein, and many refuse to issue 
or renew any such certificate to a company if the 
issuance or renewal of such certificate would ad- 
versely affect the public interest. In each case the 
certificate shall be issued under the seal of the 
Superintendent, authorizing and empoweane the 
company to transact the kind or ki of business 
specified in the certificate, and each such certificate 
shall be made to expire on the thirtieth day of 
April next succeeding the date of its issuance. No 
company shall transact any business of insurance 
in or from the District until it shall have received 
a certificate of authority as authorized by this sec- 
tion and no company shall transact any business of 
insurance not specified in such certificate of 
authority.” 


Upon such investigation, the appellant was not satisfied 
that the appellee was entitled to a certificate of authority, 
and so notified appellee by letter dated April 17, 1959. 
Therein appellant set forth five items of conduct as the 
bases for his lack of satisfaction that appellee is qualified 
under the law to do such business in the District or that it 
is worthy of public confidence. The letter also contained 
the offer that, if appellee wished, appellant would hold a 
hearing at which appellee might put on evidence of its 
entitlement to a renewal certificate (J.A. 4, 5). : 

A hearing was requested and held, after which appellant 
advised appellee under date of August 11, 1959 that it was 
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his conclusion Kpon continued operation of appellee’s busi- 


ness would be adverse to the public interest. Therefore, 
he refused to renew appellee’s certificate of authority 
(J.A. 5-12). 

In Minkoff v. Payne, 93 U.S. App. D. C. 123, 210 F. 2d 689, 
this Court, in reviewing the action of the Alcoholic Bever- 
age Control Board in refusing to renew a liquor license, 
alluded to the fact that the Board must satisfy itself that 
the applicant is of “good moral character and generally 
fit for the trust” reposed in him. In the instant case, no 
less a responsibility was by statute (§ 35-404, supra) im- 
posed on appellant, who is required by Congressional man- 
date to satisfy himself that the public interest would’ not 
be adversely affected by the continued operation of appel- 
lee’s life insurance business. Indeed, appellant’s responsi- 
bility may be even greater than that of the Board in 
Minkoff, for courts have repeatedly held that the business 
of insurance is one in which there is a vital public interest. 
Thus, in United States v. South-Eastern Underwriters 


Ass’n., 322 U. S. 533, 540, 88 L. Ed. 1440, 64 S. Ct. 1162, the 
Supreme Court said: 


«c* © © Perhaps no modern commercial enter- 
prise directly affects so many persons in all walks 
of life as docs the insurance business. Insurance 
touches the home, the family, and the occupation 
or the business of almost every person in the 
United States.” [Footnotes omitted.] ; 


and in the older German Alliance Insurance Company case, 
it said: 


«* ® © We have shown that the business of insur- 
ance has very definite characteristics, with a reach 
of influence and consequence beyond and different 
from that of the ordinary businesses of the com- 
mercial world, to pursue which a greater liberty 
may be asserted . . . Insurance . . . is practically 
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a necessity to business activity and enterprise. It 
is, therefore, essentially different from ordinary 
commercial transactions, and, as we have seen, 
according to the sense of the world from the ear- 
liest_ times—certainly the sense of the modern 
world—is of the greatest publie concern. ° * *” 
German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 
414-415, 58 L. Ed. 1011, 34 S. Ct. 612. 


Since appellee had for the past ten years been continu- 
ously authorized to conduct an insurance business in Wash- 
ington, D. C. (J.A. 1, 2), its certificate of authority had be- 
come a property right of which it could not be deprived 
without due process of law. Minkoff v. Payne, 93 U. S. 
App. D. C. 123, 210 F. 2d 689; In re Carter, $5 U. S. App. 
D. C. 229, 177 F. 2d 75, cert. den. Laws v. Carter, 338 U. S. 
900, 94 L. Ed. 554, 70 S. Ct. 250; In re Carter, 89 U. S. 
App. D. C. 310, 192 F. 2d 15, cert. den. 342 U. S. 862, 96 
L. Ed. 647, 72 S. Ct. 89. 

It was, accordingly, both necessary and proper for the 
appellant to afford to appellee an administrative hearing. 
To do otherwise would have deprived appellee of a prop- 
erty right without due process of law. 

The second case of In re Carter (89 U. S. App. D. C. 310, 
192 F. 2d 15) involved a refusal by the District Court to 
renew the license of a bondsman. The District Court, act- 
ing in an administrative capacity, upon finding that the 
bondsman had unintentionally misrepresented facts, about 
which the court would have made further inquiries if those 
facts had been known, summarily declined to renew the 
license. On appeal, this Court held that a license, once 
having been granted, became a property right and could not 
be refused without proceedings containing the elements of 
due process. In so holding, this Court stated: 


“e © © Since the District Court’s order is judicial 
it is (1) appealable and (2) erroneous because not 
based ‘upon a proceeding which contains the ele- 
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mints of due process of law, ie. a hearing and 
revelation of all data upon which a decision is to 
be based.’ * * * ’? (Emphasis supplied.) 


These requirements were adhered to by the appellant in 
the matter before him. 

In the case at bar appellce alleged in its complaint that 
appellant’s refusal to renew its certificate of authority is 
discriminatory, capricious, and arbitrary (J.A. 1-3). How- 
ever, neither the record made before the Superintendent 
at the administrative hearing, nor the proof adduced at the 
trial below, disclosed any action by the appellant which 
would support such a charge. To the contrary, the record 
discloses that the appellee was notified of the bases of the 
appellant’s doubts of its worthiness (J.A. 4), was given 
ample opportunity to satisfy the appellant or to meet what 
it ealls “charges” (Deft’s exhibit 1), was fully representec 
at the hearing (Deft’s exhibit 1), was allowed to examin‘ 
and cross-examine witnesses at the hearing (Deft’s exhibit 
1, pp. 22, 183), was permitted to present evidence (Deft’s 
exhibit 1, p. 33), and was generally afforded all the pro- 
cedural safe-guards that constitute due process of law. 
In Minkoff v. Payne, supra, this Court, after first determin- 
ing that the allegations of unfairness were not substan- 
tiated, stated that the decision of the Board should be up- 
held if supported by substantial evidence. In this respect, 
this Court said: 


“We turn, then to consideration of the evidence 
before the Board to determine whether, in the light 
of the statutory criteria for issuance of a license, 
the findings of the Board were properly upheld by 
the District Court. We have pointed out that under 
the statute the Board must satisfy itself that the 
applicant is of good moral character and generally 
fit for the trust to be in him reposed, § 25-115 (a) 
(1). A decision of the Board on this question may 
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not be arbitrary or capricious. It must be based 
upon substantial evidence. Moreover, when, as in 
this case, the Board action amounts to a refusal to 
renew a license previously issued it must be based 
upon evidence which the applicant had full oppor- 
tunity to refute.” 


See also: Swayne and Hoyt v. United States, 300 U. S. 297, 
81 L. Ed. 659, 57 S. Ct. 473; Universal Camera Corporation 
.. National Labor Relations Board, 340 U. S. 474, 95 L. Ed. 
456, 71 S. Ct. 456; National Labor Relations Board v. Bab- 
cock & Wilcox Co., 351 U. S. 105, 100 L. Ed. 975, 76 S. Ct. 
679: United States Fidelity and Guaranty Co. v. Britton, 
106 U. S. App. D. C. 58, 269 F. 2d 249; Brodie v. Young, 77 
U. S. App. D. C. 169, 133 F. 2d 406. 

‘A review of the whole administrative record discloses that 
the following facts were established at the hearing. 

For approximately one and one-half years prior to Octo- 
ber 195$ the volume of complaints against the appellee 
received in the office of the Superintendent of Insurance of 
the District of Columbia were at a high level (Deft’s exhibit 
1, p. 16). They were estimated to be, at a minimum, ap- 
proximately six complaints a week (Deft’s exhibit 1, p. 17) 
and came from policyholders who charged that they had not 
received the service to which they were entitled, or had 
failed to receive fair settlements of their claims (Deft’s 
exhibit 1, p. 17). Among specific complaints were those of 
claim forms not being promptly transmitted by agents of 
appellee to appellee’s office for processing, and of discourte- 
ous treatment and lack of attention (Deft’s exhibit 1, p. 17). 
During the same period of time involved, there had not 
been received in appellant’s office, including those against 
appellee, more than 10 or 12 complaints a week against all 
of the approximately 600 licensed (Deft’s exhibit 1, pp. 
18, 19) insurance companies operating in the District of 
Columbia. 
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A comparison for the most recent five-year period of 
appellee’s loss ratio in the District of Columbia with its 
loss ratio nationally revealed that the ratio was substan- 
tially lower than elsewhere (Deft’s exhibit 1, pp. 20, 21). 
For instance, in the payment of claims on its accident and 
health policies appellee disbursed in the District only 23.08 
per centum of its District premium income. On its nation- 
wide accident and health business appellee’s disbursements 
for the same period were 34.41 per centum of its premium 
income (Deft’s exhibit 1, pp. 20, 21; Deft’s exhibit 2, p. 10). 
The comparison indicates that appellee is settling claims 
here in a “tight” manner (Deft’s exhibit 1, p. 21), which, 
in turn, contributed to the heavy volume of complaints in 
the District of Columbia (Deft’s exhibit 1, p. 21). 

During the license year in question, appellee had 93 
agents employed in the District (Deft’s exhibit 1, p. 422), 
34 of whom had police records (Deft’s exhibit 2, pp. 11, 12). 
Twenty-eight of those employees having police records 
swore, in their applications for license, that, other than 
minor offenses, they had not been arrested for any offense 
(Deft’s exhibit 2, pp. 32-98). These applications were 
signed by appellee’s area regional manager who, in doing 
so, certified that he had investigated the character, record 
and business standing of the applicant and that he found 
the applicant trustworthy (Deft’s exhibit 2, pp. 32-98, 105- 
147). In one instance wherein the applicant denied having 
a police record, appellee’s area general agent signed the 
application knowing that the applicant had been charged 
and convicted of gambling (Deft’s exhibit 1, pp. 383-385). 
Appellee’s area assistant regional manager admitted that 
the regional manager had signed in blank an application 
such as described above (Deft’s exhibit 1, p. 440). In an- 
other instance appellee’s regional manager informed the 
appellant by letter that, since a certain agent had been 
employed by him and he knew him to be qualified, the agent 
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should have his license renewed. (Deft’s exhibit 1, p. 442). 
In fact, that agent had not, prior to the writing of the re- 
gional manager's letter to the appellant, worked for the 
regional manager, OF for the appellee. (Deft’s exhibit 1, 
pp. +442. 448). 

The police records of appellee’s agents were introduced 
in evidence at the hearing (Deft’s exhibit 2, pp. 105-147). 

Representatives of the Prudential Insurance Company of 
America, of the John Hancock Mutual Life Insurance Com- 
pany and of the New York Life Insurance Company testi- 
fied that, when hiring a new agent, they invariably order 
a credit check, which usually contains the prospective em- 
ployee’s police record (Deft’s exhibit 1, pp. 104-177). A 
representative of appellee testified that his company did 
not commence ordering credit reports until February 1959 
(Deft’s exhibit 1, p. 412). When appellee was informed 
of the large number of its employees who had police rec- 
ords and of their false denials pertaining thereto, appel- 
lee’s avowed policy was to take no action against such 
agents (Deft’s exhibit 1, p. 198). 

It was stipulated that appellee did not, since the report 
of December 31, 1954. furnish the appellant with an official 
report of any examination showing its financial condition 
(Deft’s exhibit 2, pp. 4-5). 

Appellee’s headquarter’s office is housed in the same 
building in Chicago, Illinois, and uses the same telephone 
switchboard as Investor’s Finance and Thrift Corporation 
(Deft’s exhibit 2, pp. 7, 14-28). The purpose of Investor’s 
is to act as agent for appellee in locating and buying in- 
surance companies, thus enabling appellee to acquire in- 
surance businesses without charging its surplus account for 
the cost thereof in a lump sum (Deft’s exhibit 2, pp. 216- 
999). For a period, some of the officers of appellee were 
also officers of Investor’s Finance and Thrift Corporation. 
These are, with their office in each: 


> 
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United Insurance Investor's Finance 
Company of and Thrift 
America Corporation 


J.M. Penrith Vice President Tice President 
H. G. Rockwood Vice President Tice President 
A.D. Johnson Secretary-Treasurer Treasurer 


A. H. Teschke General Counsel Asst. Secretary and 
General Counsel 
(Deft’s exhibit 2, p. 22) 


O. T. Hogan, present Chairman of the Board of appellee, 
testified that at one time he held a position in both United 
Insurance Company of America and Investor’s Finance 
and Thrift Corporation and may have signed for both cor- 
porations on contracts between the two corporations (Deft’s 
exhibit 1, p. 205). Also, Hogan owns substantial amounts 
of stock in Investor’s Finance and Thrift Corporation 
(J. exhibit 1). In December 1953, the officers of appellee, 
also serving as officers of Investor’s Finance and Thrift 
Corporation, were replaced by new officers consisting of 
employees of appellee and/or immediate relatives of officers 
of appellee (Deft’s exhibit 2, p. 22). In one instance appellee 
allowed $1,210,000 of its bonds to be used gratis by In- 
vestor’s Finance and Thrift Corporation as collateral in 
a re-insurance transaction (Deft’s exhibit 2, p. 22). 

It was stipulated that O. T. Hogan, Chairman of the 
Board of appellee, was indicted in South Carolina in 1955 
for conspiring to defraud the Capital Life Insurance Com- 
pany of that State (Deft’s exhibit 2, pp. 8, 9), and that 
he avoided trial by successfully fighting extradition from 
the State of Dlinois (Deft’s exhibit 2, pp. 150-163). A 
nolle prosequt was subsequently entered on the indictment 
against Hogan (Deft’s exhibit 2, pp. 148, 149). 

From the foregoing facts, taken from the whole of the 
administrative record, it becomes clear that there was sub- 
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stantial evidence to support the appellant's ruling. Mani- 
festly, therefore. the trial court erred in setting aside the 
appellant’s ruling and substituting its judgment for that 
of appellant. 


0 


in failing to confine its review of the case to the administrative 
Tecerd and to matters of procedural due process, and in 
granting a trial de novo on ail issues. the trial court erred. 


In its complaint, the appellee alleged that it was entitled 
to a review of the ruling of the Superintendent pursuant 
to § 35-427. D. C. Code, 1951, (J.A. 1) which provides : 


“Within thirty days after the revocation or sus- 
pension of license or the refusal of the superin- 
tendent to grant a license, the general agent, agent, 
solicitor, or broker or applicant aggrieved may 
appeal from the ruling of the superintendent to the 
District Court of the United States for the District 
of Columbia, in equity wherein, upon the relation 
of the superintendent, by representation of the cor- 
poration counsel, the superintendent shall be desig- 
nated as defendant and the general agent, agent, 
solicitor, or broker or applicant as plaintiff, and 
the said cause shall be docketed in said court and 
tried as an equity case. Appeals may be taken 
from the judgment of said District Court of the 
United States for the District of Columbia to the 
United States Court of Appeals for the District 
of Columbia [Circuit] as in other equity cases.” 


Thereafter, at a hearing on appellee’s motion for a pre- 
liminary injunction and on appellant’s motion to dismiss 
or. in the alternative, for summary judgment, it was held, 
over the objection of appellant, that, pursuant to § 35-427, 
the appellee was entitled to a trial de novo (J.-A. 12-14). 

‘At the outset of the trial, appellant again urged that the 
provisions of § 35-427, supra, should not be construed to 
entitle appellee to a trial de novo of the issues resolved at 
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the administrative hearing. Support of this proposition was 
contended on authority of decisions of this Court, that the 
trial court’s sole function was to decide whether (1) the 
administrative hearing was fundamentally fair; ie., that it 
afforded procedural due process, and (2) whether there is 
in the administrative record substantial evidence to support 
appellant’s ruling (J.A. 29-31). 

Although appellant admitted in his answer to the com- 
plaint that judicial review of his ruling was controlled by 
§ 35-427, supra, he is now convinced that this Code provision 
is wholly without application. Since it was inapplicable, it 
follows that the admission in appellant’s answer did not 
and could not confer upon the trial court the jurisdiction 
which it exercised. This Court said in Woodmen of the 
World Life Ins. Assn. V- Federal Communications Comm., 
69 App. D. C. 87, 99 F. 2d 122, cert. den. 308 U- S. 588, $4 L. 
Ea. 492, 60 S. Ct. 112: 


“Jurisdiction cannot be given to a court by con- 
sent, acquiescence Or inadvertence It can acquire 
jurisdiction only by authority of law. * * *” 


See also: United States v. Corrick, 298 U. S. 435, 80 L. Ed. 
1263, 56 S. Ct. 829; Duvall v. Southern Municipal Corpora- 
tion, D. C. Mun. App., 63 A. 2d 336. 

Accordingly, the review of the District Court should have 
been limited to a determination of whether, on the adminis- 
trative record, the action of appellant could be sustained. 
The authority exercised by the appellant was conferred by 
$ 35-404, supra, which contemplates that the public interest 
shall be the controlling consideration, and that the appellant 
shall refuse to issue or renew @ certificate of authority if 
the public interest would be adversely affected. 

A determination as to whether the continued operation 
of an insurance company would be adverse to the public 
interest involves an exercise of judgment on the part of the 
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appellant. It is a determination that he is commanded by 
§ 35-404, supra, to make in the discharge of his responsi- 
bility. Any such determination is, of course, reviewable by 
the court below but only in accordance with well-settled 
rules governing judicial review of administrative action. 
And what is the scope of permissible judicial review? In 
Ickes v. Underwood, 78 U. S. App. D. C. 396, 141 F. 2d 546, 
cert. den. 323 U.S. 713, 89 L. Ed. 574, 65 S. Ct. 39, this Court 
stated: 


~“° © * The general rule is that the judicial power 
will not be interposed to limit or direct the exercise 
of discretion by public executive officers with re- 
spect to pending matters within their jurisdiction 
and control, except in clear cases of illegality of 
action. The interference of the courts with the per- 
formance of the ordinary duties of the Executive 
Departments of the Government, would be produc- 
tive of nothing but mischief; and such a power 
was never intended to be given to them. It has 
long been a familiar practice for Congress to com- 
mit the execution of its policies to executive officers 
and agencies. When it does so, the function of ju- 
dicial review is fully performed when it is deter- 
mined ‘that there has been a fair hearing, with 
notice and an opportunity to present the circum- 
stances and arguments to the decisive body, and 
an application of the statute in a just and reasoned 
manner.” As to what constitutes a clear case of 
illegality of action this court has said: “The follow- 
ing tests have been used to uphold the exercise of 
judicial restraint upon executive action under valid 
laws: (1) Where an officer, insisting that he has the 
warrant of the statute, is transcending its bounds, 
and thus unlawfully assuming to exercise the power 
of government * * *; (2) where an officer attempts 
to enlarge his power, or to usurp power * * *; or 
(3) where his act is based upon a clear mistake 
of law * * *; (4) where the action of the officer or 
administrative body is clearly beyond its power 
and in violation of the statute * * *; (5) where an 
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officer has acted, or threatens to act, in a capricious 
and arbitrary manner * * *; (6) where the act of 
the officer, “under any view that could be taken of 
the facts that were laid before him, was ultra vires, 
and beyond the scope of his authority [and] he 
has no power at all to do the act complained of 
« * ©» [Omissions by the Court; footnotes 
omitted] 


See also: Watrous v. District of Columbia, 77 U.S. App. 
D. C. 295, 135 F.2d 654; Homovich v. Chapman, 89 U. S. 
App. D. C. 150, 191 F.2d 761. 

Such discretionary rulings, when they involve the depri- 
vation of a property right, such as here, must, of course, 
be based on substantial evidence on the record as a whole 
and must be in accordance with due process of law. In re 
Carter, 85 U. S. App. D.C. 229, 177 F. 2d 75; Minkoff v. 
Payne, supra. 

In the instant case, the appellant concluded that the con- 
tinued operation of appellee’s business in the District of Co- 
lumbia would be adverse to the public interest (J.A. 12). 
As has been shown, this conclusion was based on all of the 
evidence adduced at a hearing, wherein the elements of due 
process were accorded appellee. Under the circumstances 
and in the absence of any showing by appellee that appel- 
lant’s ruling was illegal, or was arbitrary or capricious, 
that is, that it is not reasonably supported by substantial 
evidence, the “* * * function of judicial review is fully 
performed when it is determined ‘that there has been a 
fair hearing, with notice and an opportunity to present the 
circumstances and arguments to the decisive body, and an 
application of the statute in a just and reasoned manner.’ H 
Ickes v. Underwood, supra. 


CONCLUSION 


Unquestionably, the District Court exceeded its authority 
in conducting a trial de novo and, as a result of such a trial, 
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reaching a conclusion different from that arrived at by 
appellant. The District Court further erred in concluding 
that there was not sufficient evidence in the administrative 
record to support appellant’s ruling. The result of these 
conclusions is not only prejudicial to the appellant, but to 
the entire community. 

Because the insurance business is recognized as being 
probably more highly impressed with a public interest than 
any other, Congress has delegated to the appellant the im- 
portant responsibility of satisfying himself that a company 
is qualified under the laws of the District to transact busi- 
ness therein, and has authorized him to refuse to renew a 
company’s certificate of authority to conduct an insurance 
business in the District if, in his judgment, such a renewal 
would adversely affect the public interest. 

Acting in accordance with that Congressional mandate, 
appellant accorded to appellee due process and rested on 
substantial evidence his ruling adverse to the appellee. Ex- 


amination of the administrative record compels reversal of 
the District Court. 


Respectfully submitted, 


Cuesrer H. Gray, 

Corporation Counsel, D. C., 

Mitton D. Korman, 

Principal Assistant, 

Corporation Counsel, D. C.. 

Hvsert B. Par, 

Assistant Corporation Counsel, D. C., 
H. Txomas Sisk, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellant, 

District Building, 

Washington 4, D. C. 
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Filed Sept. 18, 1959. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 


Unrrep Insurance Company or America, a Corporation, 
1313 South Michigan Avenue, Chicago 5, Illinois, 
Plaintiff, 
v. 


Apert F’. Jorpan, Superintendent of Insurance for the Dis- 
trict of Columbia, Associations Building, 1145 - 19th 
Street, N.W., Washington 6, D. C., Defendant. 


AMENDED COMPLAINT TO REVIEW AND SET 
ASIDE REFUSAL OF SUPERINTENDENT OF 
INSURANCE TO RENEW CERTIFICATE 
OF AUTHORITY 


1. This action is an appeal under sections 11-305, 11-306, 
and 35-427 of the District of Columbia Code (1951 edition) 
from the ruling of the defendant by which he refuses to 
renew the plaintiff’s certificate of authority to operate as a 
life, health, and accident insurance company in the District 
of Columbia for the license year beginning May 1, 1959, 
and ending April 30, 1960. 

2. Plaintiff is a corporation, organized under the laws of 
the State of Illinois, which is engaged in the business of 
life, health, and accident insurance in the State of Dlinois, 
the District of Columbia, and other places. 

3. Defendant duly issued to the plaintiff a certificate of 
authority under section 35-404 of the District o* Columbia 
Code (1951 edition, as amended) to operate as ax insurance 
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company in the District of Columbia for more than ten con- 
secutive license years immediately preceding the license 
year which began May 1, 1959. Plaintiff filed a timely ap- 
plication, in proper form, for renewal of its certificate of 
authority for the license year which began May 1, 1959. 
On April 17, 1959, defendant addressed a letter to plaintiff 
in which he stated that, in view of having found substantial 
evidence of five charges enumerated therein, he would not 
renew plaintiff's certificate of authority for the license year 
beginning May 1, 1959, until he was satisfied with respect 
to such charges. A copy of defendant’s April 17, 1959, letter 
is annexed hereto as “Exhibit A”. 

4. On May 26 and 27 and June 10 and 11, 1959, a hearing 
was held by the defendant on the five charges against plain- 
tiff which were contained in defendant’s April 17, 1959, 
letter. 

5. On August 11, 1959, the defendant addressed a letter to 
plaintiff in which he stated that he declined to issue the 
renewal of plaintiff's certificate of authority for the license 
year which began May 1, 1959. A copy of defendant’s Au- 
gust 11, 1959, letter is annexed hereto as “Exhibit B”. 

6. Plaintiff avers: that the allegations contained in 
charges No. 1, 2, and 4 in defendant’s April 17, 1959, letter 
were not supported by the evidence at plaintiff's hearing 
before the defendant: that none of the charges contained in 
defendant's April 17, 1959, letter, if admitted, would pro- 
vide a valid basis for defendant’s ruling refusing to renew 
plaintiff's certificate of authority to operate in the District 
of Columbia: that, in the light of the evidence at plaintiff’s 
hearing before the defendant, none of the charges contained 
in defendant’s April 17, 1959, letter provide a valid basis 
for such ruling; that the defendant’s refusal to renew the 
plaintiff’s certificate of authority is unreasonable, discrimi- 
natory, arbitrary, capricious, and violative of due process 
of law: and that such ruling was contrary to the law be- 
cause it was based on grounds clearly untenable and not 
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authorized by statute, contrary to the evidence, and con- 
trary to the law and the evidence. 

7. The defendant’s refusal to renew the plaintiff’s cer- 
tificate of authority for the license year which began May 
1, 1959, is without basis in law and is contrary to the pro- 
visions of section 35-404 of the District of Columbia Code 
(1951 edition, as amended). 

Wherefore plaintiff demands; (1) That the ruling of the 
defendant denying a renewal of plaintiff’s certificate of 
authority to operate as an insurance company in the Dis- 
trict of Columbia for the license year which began May 1, 
1959, be reviewed by this Court as provided by section 35- 
427 of the District of Columbia Code (1951 edition) and set 
aside; (2) That the defendant be ordered to issue to plain- 
tiff a certificate of authority for the license year which be- 
gan May 1, 1959, in accordance with section 35-404 of the 
District of Columbia Code (1951 edition, as amended) ; and 
(3) That the plaintiff have such other relief as this Court 


shall deem just and proper. 


ALVORD AND ALVORD 

Fred W. Peel 

George E. Allen 

Charles R. Johnston 

John J. Schlick 
Room 200,- World Center Bldg. 
918 16th Street, N. W. 
Washington 6, D. C. 
TrscHKE, Burns, MALONEY 
axp McGursy 

Almore H. Teschke 

Edward B. McGuinn 
1313 South Michigan Avenue 
Chicago 5, Dlinois 

Attorneys for Plaintiff 
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EXHIBIT A 
Copy 
Registered Mail 
Return Receipt Requested 
April 17, 1959 


United Insurance Company of America, 
1313 South Michigan Avenue, 
Chicago 5, Illinois 


Gentlemen: 

“rom the investigation of your company which I have 
conducted pursuant to section 35-404, D. C. Code, 1951 edi- 
tion, I find substantial evidence that (1) during the current 
license year this department has had an abnormal number 
of complaints from claimants under your policies alleging 
unfair or discourteous treatment; (2) during the current 
license year your company has appointed and has caused 
this department to license as agents for your company more 
than thirty persons having police records in the District of 
Columbia (not including metro i Washington); (3) 
your company has not furnished i 
official report of examination showing its 
since the report which was made as of December 31, 1954; 
(4) the said examination report made as of December 31, 
1954, under the auspices of the Insurance Department of 
the State of linois, indicates that persons occupying posi- 
tions in United Insurance Company of America as officers, 
directors, or both, in apparent violation of section 35-530, 
D. C. Code, 1951 edition, participated in an arrangement 
with another corporation which they controlled, whereby 
they were pecuniarily interested in purchasing control of 
other insurance companies; (5) in 1955 Mr. O. T. Hogan, 
the principal officer of your company, was indicted in the 
State of South Carolina for conspiring to defraud the Cap- 
ital Life Insurance Company, but avoided being brought to 
trial by successfully resisting extradition. 
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In view of the foregoing, I notify you that I am not 
satisfied that your company is qualified under the laws of 
the District of Columbia so as to be-entitled to do business 
therein, and I am not satisfied that your company is worthy 
of public confidence. Accordingly, I inform you that I will 
not renew the certificate of authority of your company until 
I am satisfied in these respects, but that I will, if you 
promptly so request, hold a hearing in this office to afford 
you an opportunity to present whatever sworn testimony 
and documentary evidence you may have in support of your 
application for a certificate of authority. Such hearing, if 
requested, will be open to the public and to representatives 
of the press. 

Very truly yours, 
/s/ Ausert F. Jonpan 
Albert F. Jordan 
Superintendent of Insurance 
AFJ:M 
CC to: Mr. Fred W. Peel, 
ALvorD anpD ALVORD 
World Center Building 
Washington 6, D. C. 


EXHIBIT B 
Copy 


August 11, 1959 


United Insurance Company of America, 
1313 South Michigan Avenue, 
Chicago 5, Illinois. 


Gentlemen: 

I have very carefully considered the evidence introduced 
at the hearing in this office on May 26 and 27, and on June 
10 and 11, 1959 in the matter of the application of United 
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Insurance Company of America for the renewal of its li- 
cense to do business in the District of Columbia. 

The hearing was held as a result of my letter of April 17, 
1959, to United, in which I stated that I was not satisfied 
that the company is qualified for a license or worthy of 
public confidence. The question now to be determined from 
the record, therefore, is whether, in the language of section 
35-404, D. C. Code, 1951 edition, as amended, United Insur- 
ance Company is “qualified under the laws of the District 
to transact business therein”, and whether the continued op- 
eration of the company in the District “would adversely 
affect the public interest”. The five items set forth in the 
aforesaid letter of April 17, 1959, and the evidence pertain- 
ing thereto are as follows: 


(1) During the current license year this depart- 
ment has had an abnormal number of complaints 
from claimants under your policies alleging unfair 
or diseourteous treatment ; 


The evidence shows that there were more complaints 
against United during the period here involved than against 
all the other licensed insurance companies combined. The 
evidence shows that the persons making the complaints felt 
that United had subjected them to unfair or discourteous 
treatment. The fact that the number of complaints de- 
creased between October 1958 and April 1959 indicates that 
it was within the power of the company to operate normally 
prior to that time, and that the practices which caused the 
complaints were deliberate on the part of the company. In 
this connection, it appears significant that Government Ex- 
hibit No. 1 shows that for the most recent five year period 
United paid claims in the District on its accident and health 
policies amounting to only 23.08% of its District premium 
income, while the same ratio on its nation-wide accident and 
health business for that period was 34.41% or nearly 50% 
more. 
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(2) During the current license year your company 
has appointed and has caused this department to 
license as agents for your company more than 
thirty persons having police records in the District 
of Columbia (not including metropolitan Washing- 
ton) ; 


The evidence clearly supports item (2), and, in addition, 
shows that the attitude of the company towards such ap- 
pointments was one of indifference. The combination appli- 
cation and appointment forms of those persons, and the 
police records pertaining to each of them, are in evidence. 
One of those agents (Philip Schnur) had a record of more 
than 25 arrests, although in his application for license, 
which was endorsed by United’s Regional Manager Camp- 
bell, he swore that, exclusive of minor traffic violations, he 
had never been charged, arrested, or convicted for any of- 
fense against the laws of the District of Columbia. United’s 
witness, Garfinkel, admitted that, in one instance, he knew 
that the agent he personally appointed had a police record 
involving gambling charges. United’s witness, Hicks, ad- 
mitted that he knew of his superior, Campbell (who is in 
charge of United’s operations here as “Regional Manager”), 
signing some of the certifications in blank, even though the 
form of certification states, among other things, that the 
person signing has investigated the applicant and has ex- 
amined the application which the applicant “has filled out”. 
Witness Hicks, who is Assistant Regional Manager, also ad- 
mitted that Campbell, in the case of one Sam Wilner, falsely 
certified to this department that Wilner had previously 
worked for the company. 

The indifference of the company to the employment of 
agents who falsely denied having police records is indicated 
by the testimony of its Chairman of the Board Hogan to 
the effect that, even when put on notice by my letter of 
February 10, 1959, that many of United’s agents were in 
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that category, the company made no effort to discharge or 
even to investigate them, but, instead, decided to await the 
action of the Superintendent. This was the attitude of Vice 
President Teschke also. 

Testimony of representatives of The Prudential Insur- 
ance Company of America, John Hancock Mutual Life In- 
surance Company, New York Life Insurance Company, and 
Equitable Life Insurance Company, all well known life in- 
surance companies, shows that well managed insurance com- 
panies would not employ the kind of agents who are ap- 
pointed by United. 

The evidence shows that the offenses for which United’s 
agents were arrested were not serious in every instance. 
However, in almost every case where the offense was not 
serious, the applicant falsely denied in his sworn applica- 
tion for license that he had been arrested. Although the 
matter of their false swearing was brought to the attention 
of Chairman Hogan in the aforesaid letter of February 10, 
1959, he did not discharge any of those persons, but, instead, 
gave orders to await the outcome of action by the Superin- 
tendent. 


(3) Your company has not furnished this depart- 
ment with any official report of examination show- 
ing its financial condition since the report which 
was made as of December 31, 1954; 


The defense of the company regarding item (3) is that no 
examination was made by the state authorities,.and that, 
therefore, the company could not have furnished a report 
thereof. The same defense could be made if a report were 
never furnished. Such defense, however, ignores the fact 
that the burden of showing that it is qualified for license 
lies altogether with the company. There are approximately 
600 insurance companies licensed in the District. Obviously, 
the Superintendent could not bear the burden of establish- 
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ing the qualifications of each company doing business in the 
District of Columbia. Congress, therefore, has not seen fit 
to require the Superintendent to show that any company 
applying for license is not qualified; instead, as is shown 
by section 35-601 (h), the statute requires the company to 
“satisfy the Superintendent” that its funds are properly 
invested and that it is possessed of the required amount of 
surplus. If it can be said that it is not the fault of the com- 
pany that it is unable to produce an official report of exam- 
ination, it may also be said that such inability is not the 
fault of its policyholders and claimants in the District of 
Columbia, or of the Superintendent, and that, as regards its 
financial status and the propriety of its conduct generally, 
they should not be required to rely on the unsupported 
assurances of United. 


(4) The said examination report made as of De- 
cember 31, 1954, under the auspices of the Insur- 
ance Department of the State of Illinois, indicates 
that persons occupying positions in United Insur- 
ance Company of America as officers, directors, or 
both, in apparent violation of section 35-530, D. C. 
Code, 1951 edition, participated in an arrangement 
with another corporation which they controlled; 
whereby they were pecuniarily interested in pur- 
chasing control of other insurance companies; 


The evidence shows that the principal officers of United 
form Investors Finance and Thrift Corporation, and from 
time to time signed on both sides of contracts made be- 
tween the two corporations, whereby large sums of money 
were to be paid by United to Investors. These officers 
later resigned from Investors (for reasons which neither 
Chairman Hogan nor General Counsel Teschke could re- 
member) and substituted relatives and subordinate employ- 
ees to serve in their stead. It is highly significant that Inves- 
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tors, even now, has the same office address as United, and, 
actually, has the same telephone number. Chairman Hogan, 
upon being asked if he knew the meaning of “arm’s length 
relationship”. replied, “Well that means that some people 
consider arm’s length as farther away than other people; 
other people could consider it closer, according to the cir- 
cumstances of the proposition of the plan that you’re talking 
about, whether it would be arm’s length or not”. Vice Presi- 
dent and General Counsel Teschke said that, “An arm’s 
length transaction, insofar as I understand the law, is a 
phrase that refers to companies doing business at arm’s 
length, which means in a situation which is fair to each 
company so that neither company takes advantage of the 
other, and that was the situation with regard to both of 
these companies”. Upon being asked if “arm’s length” does 
not contemplate that each party is represented by persons 
who have no conflict of interest, Mr. Teschke replied, “There 
may have been some interpretations in some of the courts 
to that extent, but I also think that arm’s length transactions 
have been interpreted exactly the way I have interpreted it”. 

Counsel for the company urges that section 35-530 does 
not apply to United because that section is in Chapter 5 of 
the Code which is entitled, “Domestic Life Companies”. He 
supplies information as to the legislative history of the sec- 
tion. Counsel disregards the fact that although most of the 
other sections in Chapter 5 obviously refer only to a “do- 
mestic company” or to a “company f ormed under this chap- 
ter”, or to a “company organized under the laws of the Dis- 
trict”, section 35-530 by its express terms obviously applies 
to “any company doing business in the District” (“eompany” 
is defined by section 35-302 as “any life insurance com- 
pany’’). There is no ambiguity here, and, consequently there 
is no need to examine legislative history to determine the 
intent of Congress. In Helvering v. City Bank Farmers 
Trust Company, Trustee, 296 U.S. 85, 89 (1935), the Court 
said. “We are not at liberty to construe language so plain 
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as to need no construction, or to refer to committee reports 
where there can be no doubt of the meaning of the words 
used”. Even if the role of United’s officers in their contract 
with Investors were not forbidden by our law, the shocking 
absence of arm’s length relationship and the callous attitude 
of these officers concerning that lack, would create grave 
doubt as to their fitness to manage the affairs of a life in- 
surance company serving its policyholders in a relationship 
tantamount to that of a trustee. 

Counsel further contends that section 35-530 does not pro- 
hibit transactions by insurance companies with corporations 
in which the insurance company’s officers or directors are 
“indirectly” interested as shareholders. This is not a case 
of indirect interest. United’s officers and directors are di- 
reetly interested in Investors Finance and Thrift; they or- 
ganized it; they control it. Respondent’s witness, Teschke, 
acts as Vice President and General Counsel of United, and, 
at the same time, acts as General Counsel for Investors. He 


is on the pay roll of both. Investors, from the evidence ad- 
duced, has no existence apart from United. 


(5) In 1955 Mr. O. T. Hogan, the principal officer 
of your company, was indicted in the State of South 
Carolina for conspiring to defraud the Capital Life 
Insurance Company, but avoided being brought to 
trial by successfully resisting extradition. 


Counsel says that, “Mr. Hogan was not guilty as charged 
sn the South Carolina indictment”. Apparently, the South 
Carolina authorities believed that he was guilty. Mr. Hogan 
said that he resisted extradition solely on the advice of coun- 
sel. Counsel Teschke who gave him that advice testified 
that, in his opinion, Mr. Hogan could not obtain a fair trial 
in the State of South Carolina. Actually, no one but Mr. 
Hogan knows whether he was guilty or not. In any event, 
the indictment of the principal officer of a life insurance 
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company on a charge of “corruptly and unlawfully conspir- 
ing” and his resistance of extradition on such a charge, are 
facts, which, so far as I am aware, are unprecedented in the 
life insurance business. Surely, it would have been more 
in keeping with the best traditions of the business for Mr. 
Hogan either to stand trial and thereby undertake to clear 
his name, or, in the alternative, to resign his high office, and 
so make way for the service of a person unsought for 
criminal prosecution. 

In view of the foregoing, I am not satisfied that United 
Insurance Company is, in the language of section 35-404, 
“duly qualified under the laws of the District to transact 
business therein”. I am satisfied that the company is not 
entitled to public confidence, and that, in the language of 
section 35-404, “the issuance or renewal of such certificate 
would adversely affect the public interest”. I, therefore, 
decline to issue the renewal of United’s certificate of 
authority. 

Very truly yours, 
/s/ AuBest F. Jonpan 
Albert F. Jordan 
Superintendent of Insurance 


Filed Oct. 12, 1959 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 


Usrrep Issvrance Company or America, a Corporation, 
1313 South Michigan Avenue, Chicago 5, Hlinois, 
Plaintiff, 


Vv. 


Axzert F. Jonvax, Superintendent of Insurance for the Dis- 
trict of Columbia, Associations Building, 1145 - 19th 
Street, N. W., Washington 6, D. C., Defendant. 


13 
ORDER 


This cause coming on to be heard on the motion of the 
defendant to dismiss, or, in the alternative, for summary 
judgment and on the motion of the plaintiff for preliminary 
injunction and due notice having been given to all parties 
and the court having considered the pleadings, the memo- 
randum of points and authorities submitted by the parties, 
and the arguments of counsel and being fully advised in 
the premises, finds: 

That plaintiff is entitled to a trial de novo; that defend- 
ant’s motion to dismiss, or, in the alternative for summary 
judgment should be denied ; that defendant’s ruling denying 
plaintiff’s application for renewal of its certificate of au- 
thority to operate in the District of Columbia for the license 
year which began May 1, 1959, in the absence of the prelimi- 
nary injunction, would have the effect of terminating plain- 
tiff’s right to engage in the insurance business in the Dis- 
trict of Columbia, with such irreparable injury to the plain- 
tiff that any judgment which the court might later render, 
upon final determination of this cause would be of no force 
or effect. 

Therefore, it is ordered, adjudged, and decreed that this 
cause be tried de novo; 

It is further ordered, adjudged, and decreed that motion 
of the defendant to dismiss, or, in the alternative, for sum- 
mary judgment be, and hereby is, denied; 

It is further ordered, adjudged and decreed that, pending 
further order of this court, the defendant, Albert F. Jordan, 
Superintendent of Insurance, and the employees and agents 
of the Department of Insurance for the District of Colum- 
bia, and all other persons in active concert and participation 
with said Albert F. Jordan, be, and they hereby are, re- 
strained and enjoined instanter from in any manner, either 
directly or indirectly, interfering with the plaintiff or its 
agents and employees in the lawful operations of plaintiff’s 
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insurance business in the District of Columbia, pending 
final determination of this cause; 

It is further ordered, adjudged and decreed that plain- 
tiff file its bond, with corporate surety, to be approved by 
the court, in the sum of $50,000, conditioned for payment 
of such costs or damages as may be incurred or suffered 
by any party who is found to have been wrongfully enjoined 
or restrained hereby. 

/s/ Epwarp A, Tamm, Judge. 

Dated: October 12, 1959. 


Filed Oct. 13, 1959 

29 THE COURT: What do you say about counsel’s ref- 

erence to Section 437, Title 35, which provides that 

there shall be the right of appeal to this court and that the 

cause shall be tried as an equity case? What do you say 
about that phraseology? 

MR. UMSTEAD: What I think the statute had in mind 


was this. that it shall be tried as an equity case, that you 
shall apply those particular principles as you would apply 
in an equity case. 

THE COURT: The statute doesn’t say heard as an equity 
case. The verb used is tried. Don’t you think that that 
infers that there must be a trial de novo? 


Filed Oct. 13, 1959 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2263-59 
Uxrrep Insurance Compaxy or America, 1313 South Mich- 
igan Avenue, Chicago 5, Illinois, Plaintiff, 
Vv. 
Atsert F. Jorpax, Superintendent of Insurance for the Dis- 
trict of Columbia, 1145 - 19th Street, N. W., Washing- 
ton, D.C., Defendant. 
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ANSWER OF DEFENDANT TO AMENDED 
COMPLAINT 


First Defense 


The complaint fails to state a claim upon which relief ean 
be granted. 


Second Defense 


1. The allegations contained in paragraph numbered 1 
of the amended complaint are jurisdictional and require 
no answer; however, defendant does admit that plaintiff 
has a right of appeal to this Court pursuant to the provi- 
sions of See. 35-427, D. C. Code, 1951 Ed. 


2-5. Defendant admits the allegations contained in para- 
graphs numbered 2 through 5 of the amended complaint. 


6-7. Defendant denies the allegations contained in para- 


graphs numbered 6 and 7 of the amended complaint. 


/s/ Cuester H. Gray 
Chester H. Gray 
Corporation Counsel, D.C. 


/s/ Georce C. UppecraF 
George C. Updegraff 
Asst. Corp. Counsel, D. C. 


/s/ Lxman J. Umstead 
Lyman J. Umstead 
Asst. Corp. Counsel, D. C. 
Attorneys for Defendant 
District Building 
Washington 4, D. C. 
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Filed Jan. 13, 1960 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 
Unsrrep Iss. Co., Plaintiff 
vs. 
Jorpax, Defendant. 
January 12, 1960 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


Action to compel renewal by Supt. of Ins., D. C., of Cer- 
tifieate of Authority of United Ins. Co. of America to trans- 
act business in the D. C. for the license year beginning 
May 1, 1959. 


AGREED FACTS: 


Plaintiff, United Ins. Co. of America, an Illinois Corpo- 
ration, organized in 1927, with its principal office in Chicago, 
issuing ordinary, industrial, and group life insurance con- 
tracts, and commercial, commercial group, and industrial 
accident and health contracts, was first licensed by the Dept. 
of Ins. of the D. C. on May 21, 1945, and its Certificate of 
Authority was renewed by the Dept. of Insurance of the 
District of Columbia for each successive license year up to 
and including the license year ended April 30, 1959. 

Plaintiff United duly filed its application for renewal of 
its Certif. of Authority to operate in the D. C. for the license 
year beginning May 1, 1959 (Pretrial Exhibit #1). The 
financial statement for the vear ended Dec. 31, 1958, was 
also filed with the Dept. of Ins. of the D. C. as required by 
DCC Sec. 35-407. (Pretrial Exhibit #2) 
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By letter dated April 17, 1959 (Pretrial Exhibit +3), the 
defendant, the Supt. of Insurance of the D. C., Mr. Albert 
Jordan, informed P that from the investigation of the P 
which we had conducted, pursuant to DCC Sec. 35-404 he 
found substantial evidence that: 

“(1) during the current license year this Department has 
had an abnormal number of complaints from claimants un- 
der your policies alleging unfair or discourteous treatment ; 

“(2) during the current license year your Company has 
appointed and caused this Department to license as agents 
for your Company more than 30 persons having police rec- 
ords in the District of Columbia; 

“(3) your Company has not furnished this Department 
with any official report of examination showing its financial 
condition since the report which was made as of December 
31, 1954; 

“(4) the said examination report made as of December 
31, 1954, under the auspices of the Insurance Department 
of the State of Illinois, indicates that persons occupying 
positions in United Insurance Company of America as offi- 
cers, directors, or both, in apparent violation of Section 
35-530, D.C. Code, 1951 edition, participated in an arrange- 
ment with another corporation which they controlled, where- 
by they were pecuniarily interested in purchasing control 
of other insurance companies ; 

“(5) in 1955 Mr. O. T. Hogan, the principal officer of 
your Company, was indicted in the State of South Carolina 
for conspiring to defraud the Capital Life Insurance Com- 
pany but avoided being brought to trial by successfully re- 
sisting extradition.” Mr. J ordan stated that therefore he 
was not satisfied that P was qualified under the laws of the 
District of Columbia so as to be entitled to continue to do 
business therein and that he was not satisfied that P United 
was worthy of public confidence, and concluded that he 
would not renew the Certificate of Authority of P until he 
was satisfied in these respects. 
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Thereafter, on May 26 & 27 and June 10 & 11, 1959, a 
hearing on P's application for renewal was had in the office 
of the deft. Superintendent of Ins., following which by letter 
of August 11, 1959 (Pretrial Exhibit 45) defendant notified 
P he refused to issue the renewal of P United’s Certificate 
of Authority. 

The five charges stated in Mr. Jordan’s letter of April 17, 
1959, to P (Pretrial Exhibit +3) constitute the sole basis 
of the D’s refusal to renew P’s Certificate of Authority. 


PLAINTIFF CONTENDS that the refusal by the D to 
renew its Certificate of Authority to do business in the D. C. 
was arbitrary, capricious, unreasonable, violative of due 
process of law, and an abuse of discretion; that the allega- 
tions contained in charges of the Supt. (D) stated in para- 
graphs 1, 2 & 4 were not supported by the evidence at the 
hearing referred to herein above on May 26 & 27 and June 
10 & 11, 1959; that charges +1, 2 and 4 are contrary to the 
evidence: that none of the charges, if admitted, would pro- 
vide a valid basis for the D’s ruling refusing to renew P’s 
Cert. of Authority to operate in the D. C.; that as to charge 
3, while it is admitted that United had not furnished the 
Ins. Dept. of the D. C. any official report of examination 
showing its financial condition after the report which was 
made as of Dee. 31, 1954, such official report of examination 
was not furnished for the reason that, as of April 17, 1959, 
no examination of the P Company was made by any Insur- 
ance department of any state subsequent to the report of 
Dee. 31, 1954; that annual financial statements, as required, 
have been filed by the P and contain nothing which caused 
D to question P’s eligibility for a Certificate of Authority ; 
that an official report of examination of P company as of 
Dec. 31, 1958 has been completed and filed as an official 
record with the Ins. Dept. of the State of Ill. under the date 
of Dee. 22, 1959, and that a copy of this official report has 
been forwarded to the D. Furthermore as to charge 5, the P 
admits that Mr. O. T. Hogan, an officer of the P, was in- 
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dicted by the State of S. C. for conspiracy, that he success- 
fully resisted extradition from Ill. to S. C. with respect to 
that charge that he was not guilty; that such resistance 
was upon advice of counsel; that 3 of his alleged co-con- 
spirators were acquitted, and that as to Hogan, a nolle 
prosse was subsequently entered with respect to his indict- 
ment, and that these facts were known to the D both on 
April 17, 1959, and on Aug. 11, 1959. 

P contends that it is not the uniform practice that official 
reports of examination of foreign insurance companies be 
submitted to the Insurance Department of the District of 
Columbia more frequently than were the plaintiff’s. 

P further demands that the denial of the D Supt. of Ins. 
of the renewal of the P’s Cert. of Authority of the license 
year beginning May 1, 1959, be set aside and that the D 
be ordered to issue to the P such a Cert. of Authority. 


DEFENDANT contends that the complaint fails to state 
a claim upon which relief can be granted because the com- 
plaint contains conclusions of the pleader, and there are 
insufficient factual allegations to support those conclusions ; 
that the administrative hearing afforded the P on May 26 
& 27, and June 10 & 11, 1959, satisfied the requirements of 
substantive and procedural due process of law; that the D’s 
refusal to renew the P’s Cert. of Authority to engage in the 
business of insurance in the D. C. was based on evidence 
adduced at the administrative hearing and that his ruling 
thereon was not arbitrary, or capricious, but was fully justi- 
fied on the record; and that any one of the 5 bases on which 
said refusal was based would have constituted such non- 
compliance with the laws of the D. C. as to make the P 
ineligible for a Cert. of Authority under the provisions of 
the DCC, See. 35-404, and that the P is not entitled to the 
relief sought by him in this action. 


NOTE: A motion for a preliminary injunction restrain- 
ing the D Supt. of Ins. was granted and is still in effect, 
and at the same time said injunction was entered, Judge 
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Tamm denied a motion to dismiss or, in the alternative for 
summary judgement made by the D and ordered that this 
cause be tried de novo. 

In respect of Judge Tamm’s ruling, the D has not aban- 
doned his contention that this case should not be tried de 
novo, contending that in order that the action or failure 
to act of the insurance superintendent cannot be reviewed 
unless the entire record is examined and is in issue. 


STIPULATIONS: 

The P’s application for renewal for Certificate of Author- 
ity to operate in the D. C. for the year commencing May 1, 
1959, is Pretrial Exhibit 31, is in the possession of the D, 
and the D agrees to produce this document at the trial of 
this case. 

The P’s Annual Statement for the year 1958, Pretrial 
Exhibit +2, initialed by the Examiner, may be offered with- 
out formal proof, subject to objections as to relevancy, 
competency and materiality. 

The parties agree that the copy of the letter from the D 
dated April 17, 1959, which is attached to the P’s complaint 
and which is initialed by the Examiner, is Pretrial Exhibit 
+3, and may be introduced into evidence. 

The Pretrial Exhibits #4a and +4b will be offered by 
the D; the P admits that Exhibit 4a is a true and correct 
copy of certain oral testimony adduced before the D on 
May 26 & 27, and June 10 & 11, 1959, and as to Pretrial 
Exhibit +4b, P admits that each document forming a part 
thereof was presented to the D on the dates mentioned 
above, reserving all objections as to relevancy, materiality 
and competency. The following documents contained in #4b 
are further objected to by P on the grounds that they are 
not what they purport to be or have not been duly authen- 
ticated or are incomplete (the documents are referred to by 
number or letter, which number is the number or letter 
assigned by the Supt. of Ins., all contained however within 
Exhibit #4b) : 2b, 1, 2, 3; 5, 7, 8, 9, G, J, T, V. 
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The parties agree that copy of letter, dated Aug. 11, 1959 
from the D to the P contained in the files attached to the 
original complaint, initialed by the Pretrial Examiner, as 
Exhibit +5 may be introduced into evidence. 

The parties agree that the D is and was a member of the 
National Association of Insurance Commissioners and that 
the NAIC has had in effect during all periods pertinent a 
procedure whereby insurance companies are examined by 
examiners of the various states and the D. C. under its 
auspices. 

The parties agree that the official report of examination. 
of the P of the State of Ill. Dept. of Ins., adopted Aug. 20, 
1956, may be introduced into evidence, subject to objection 
as to materiality, competency and relevancy. The parties 
agree that this document was filed with the D prior to April 
17, 1959. Pretrial Exhibit #6, initialed by Examiner. 

The D agrees that with respect to the documents con- 
tained in Exhibit +4b, that he will raise no objection at 
time of trial to the introduction of said documents which 
are a portion of Exhibit +4b and he admits that all of said 
documents were presented to and considered by the D, 
reserving his objections to any said documents on the basis 
of competency, relevancy and materiality. 

The P has presented at the pretrial of this case certain 
documentation in addition to that stated hereinabove; each 
of the documents so presented has been initialed by the Pre- 
trial Examiner. The parties agree that the Report of Exam- 
ination of United Ins. Co. of America of the Dept. of Ins. 
of the State of Ill. reported as an official record under date 
of Dec. 22, 1959, may be admitted into evidence without 
formal proof, subject to objections as to relevancy and ma- 
teriality, such documents being marked as Exhibit +7 and 


initialed by Pretrial Examiner. Sass a SoA 


INttorneyae Pretrial Examiner 


Harry L. Brown, Plaintiff. 
Lyman J. Umsteap, Defendant. 


Filed Jan. 30, 1960 


20 OPENING STATEMENT ON BEHALF OF 
PLAINTIFF 


MR. BROWN: The basic issues involved in this proceed- 
ing are whether, on the facts, the defendant, the 
a | Superintendent of Insurance for the District of Co- 
lumbia, may properly refuse to renew a certificate of 
authority to plaintiff, United Insurance Company of Amer- 
ica, to continue to transact any business in or from the 
District of Columbia for the license year beginning May 
1, 1959. 

Under the provisions of Title 35, Section 404 of the Dis- 
trict of Columbia Code, as amended February 22, 1958, 
each certificate of authority expires on the 30th day of 
April next succeeding the date of its issuance. 

That section provides the procedure and basis for the 
Superintendent of Insurance to renew or refuse to renew 
such certificates. 

By letter dated April 17, 1959, Mr. Jordan notified plain- 
tiff that from the investigation of the company, which he 
had conducted to the point, pursuant to Section 35.404, he 
found substantial basis that: 


“1. During the current license year this Depart- 
ment has had an abnormal number of complaints 
from claimants under your policies alleging unfair 
or discourteous treatment; 

“2. During the current license year your com- 
pany has appointed and has caused this Depart- 
ment to license as agent for your company more 
than 30 persons having police records in the Dis- 

trict of Columbia; 

“3. Your Company has not furnished this De- 

partment with any official report of examination 

showing its financial conditions since the report 
which was made as of December 31, 1954; 
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“4, The said examination report made as of De- 
cember 31, 1954, under the auspices of the Insur- 
ance Department of the State of Illinois, indicates 
that persons occupying positions in United Insur- 
ance Company of America as officers, directors, or 
both, in apparent violation of Section 35-530, D. C. 
Code, 1951 edition, participated in an arrangement 
with another corporation which they controlled, 
whereby they were pecuniarily interested in pur- 
chasing control of other insurance companies; 

“5. In 1955 Mr. O. T. Hogan, the principal officer 
of your company, was indicted in the State of South 
Carolina for conspiring to defraud the Capital Life 
Insurance Company, but avoided being brought to 
trial by successfully resisting extradition.” 


Mr. Jordan went on to state that he was not satisfied 
that United was qualified under the laws of the District of 


Columbia so as to be entitled to continue to do busi- 
ness therein, and that he was not satisfied that the 
23 company was worthy of public confidence. 

He concluded that he would not renew our certifi- 
cate until he was satisfied in those respects. Thereafter, his 
investigation continued, as a result of which, on August 11, 
1959 he officially declined to issue the renewal of plaintiff’s 
certificate. 

Defendant does not advance any basis for refusal to re- 
new and give certificate, other than the basis as may be 
provided by the five charges in the April 17, 1959 letter, 
to plaintiff. 

Now, the issues in this—well, I might say—it is the rule 
of this case, pursuant to an order of this Court dated Octo- 
ber 12, 1959, and signed by Judge Tamm, that plaintiff is 
entitled to a trial de novo. The issues in the case are as 
follows: 
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Do the five charges state on their faces a valid basis for 
failure to renew plaintiff's certificate of authority, even if 
it be assumed that the facts are as stated in the five charges. 

2. Are the facts alleged in defendant’s charges 1, 2 and 4, 
true? 

3. In light of the relevant facts and circumstances, which 
will be adduced before this Court, do defendant’s five 
charges provide a valid basis for refusal to renew plaintiff’s 

certificate of authority? 
24 And, four, based upon an independent appraisal by 
this Court of the relevant evidence herein adduced, 
and assuming that plaintiff is otherwise qualified and eli- 
gible for renewal except insofar as the five charges by the 
defendant might provide a basis to the contrary, is plain- 
tiff entitled to a renewal? 

Now, our position may be summarized as follows: 

No one of the five charges provide a legal basis for refusal 
to renew plaintiff's certificate of authority even if the facts 
alleged are true. Now, on that, the first charge does not 
allege that we treated our policyholders unfairly or dis- 
courteously, it merely alleges that certain alleged policy- 
holders claimed that they were treated unfairly or dis- 
courteously. 

It is the position of the plaintiff that the existence of 
complaints without a determination or even allegation as to 
their justification does not provide a valid basis for refusal 
to renew the requested certificate. 

2. Defendant’s charge 2 does not allege that plaintiff 
knowingly appointed—caused the Department to license as 
agents persons with police records or that plaintiff made 
any deliberate misrepresentations to the Department in this 
regard. 

Furthermore, the charge does not allege that any of the 

agents were not qualified or even that they were 
25 guilty as they might have been charged in a police 
record. 
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Plaintiff submits that this charge as made is not a valid 
basis for refusal to renew the certificate of authority be- 
cause it does not charge plaintiff with doing anything with 
knowledge. 

3. Defendant’s third charge does not allege that plaintiff 
had in its possession an official report of examination and 
refused or neglected to file it. We admit that no such official 
report of examination was made at the time the charge 
was made and we expect to prove why it had not been 
made and we further expect to prove that Mr. Jordan, the 
defendant, knew why it had not been made when he levied 
the April 17 charges. 

Now, if no official report of examination had been made, 
we couldn’t possibly file one, so we say that Charge 3 
is not a valid basis for failure to renew. 

Now, as to the defendant’s fourth charge against the 
plaintiff, it is our contention that is the charge which is 
predicated on Section 35-530, dealing with pecuniary inter- 
ests in transactions with the insurance company—it is our 
position, one, that that provision is applicable only to do- 
mestic insurance companies, that is, those incorporated in 
the District of Columbia. 

And, second, it will be noted that the charge states 

by its terms that officers and directors of plaintiff 
26 “participated in an arrangement with another corpo- 

ration which they controlled whereby they were pe- 
cuniarily interested in purchasing control of other insur- 
ance companies.” 

Now, the statute says that the prohibition on pecuniary 
interests by officers and directors of an insurance company, 
applies only to such pecuniary interests as principal, co- 
principal, agent or beneficiary in that transaction, thus ex- 
cluding from the terms of this section, any interest through 
control of another corporation, such as is alleged in de 
fendant’s fourth charge. 
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Furthermore, I might state to the Court that this partic- 
ular section of the District of Columbia Insurance Code 
was patterned after a provision in the Insurance Code of 
the State of New York with respect to which the Attorney 
General of that State has formally rendered an opinion on 
facts which, you might say, are on all fours with the facts 
here involved where he stated there was no violation of 
the statute. 

THE COURT: Is that opinion in the record? 

MR. BROWN: It is not in the record, your Honor. I 
have a copy of it. I assume that the Court could take ju- 
dicial notice of that opinion, but I can furnish one for the 
convenience of the Court if counsel for the defendant raises 
no objection. 

Now. as a result of that opinion, the New York Statute 

was amended in a way which would cover this, but the 
2% District of Columbia Statute has never been so 
amended. 

Now, getting to the facts in the case: From the point of 
view of the facts involved, plaintiff asserts as follows: 

As to Charge 1, no documentary evidence exists and no 
witness can truthfully testify that during the license year 
ended April 30, the Insurance Department either received 
an abnormal number of complaints or alleged complaints, 
and he cannot testify credibly that any policyholder was 
unfairly or discourteously treated by plaintiff. 

As to Charge 2, no evidence—I am sorry. Well, I will 
pick it up here. 

As to Charge 2, no evidence exists which demonstrates 
that United, the plaintiff, without disclosure, knowingly ap- 
pointed or caused the Insurance Department to license as 
agent, persons having police records in the District of 
Columbia. 

The records will show that plaintiff exercised due care 
in the appointment of its agents, that its procedures for 
investigation of applicants for licensing is at least as thor- 
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ough as those procedures used by other companies operat- 
ing in the District of Columbia. 

THE COURT: Doesn’t the plaintiff have to make recom- 
mendations about the people that it is proposing to employ 

as agents? 
28 MR. BROWN: Yes, ma’am. I am not sure of the 
question—I will answer it in two ways and I am cer- 
tain that will cover it. 

When an individual, whose name is submitted to the De- 
partment of Insurance for licensing, the insurance company 
represents to the Department that it has made an investi- 
gation of that individual and believes him to be qualified 
from the standpoint of trustworthiness, to be issued a 
license. 

Of course, no company can do ‘that without previously 
making an investigation, but we will establish that our 
investigative procedures are as thorough as those employed 
by any other company doing business in the District of Co- 
lumbia, and I might say that the defendant, himself, admits 
that a police record in and of itself is not sufficient to bar 
a man from receiving an agent’s license. 

Now, as to Charge 3, we admit that we had not furnished 
the defendant with any official report of examination show- 
ing our financial conditions since the official report that was 
filed covering the period ending December 31, 1954. How- 
ever, as I stated, the facts will disclose that we had no such 
official report, so we could not furnish it. 

The facts will further show that annual financial state- 
ments as required by the statute were regularly filed with 
the Department, a member of the Insurance Department, 

himself, will testify that examination of that financial 
29 statement for 1958 disclosed nothing or no financial 

disturbance in United, and that it indicated they were 
perfectly sound. 

We will also establish that official reports or official exam- 
inations of insurance companies are not made every three 
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years in all cases. We will show that an examination of 
plaintiff, an official examination, as of December 31, 1958, 
was commenced by the Illinois Department of Insurance, 
on April 20, 1959. 

We will establish that the reason for a delay in starting 
that examination was the lack of personnel in the Depart- 
ment of Insurance in the State of Illinois. We will show 
that Superintendent Jordan was advised as to why the be- 
ginning of that official examination was delayed and knew 
of it before he made the charge on April 17th. 

We will further show that on a sampling of some 60 or 
65 insurance companies operating in the District of Co- 
lumbia—— 

THE COURT: I didn’t understand the first part of your 
statement. 

MR. BROWN: I say, we will further show the Court that 
as a result of an examination or a sampling of official re- 
ports of examination on file with the Insurance Department 
of the District of Columbia, of other companies, that some 

40 or 45 had filed official reports of examination cov- 
30 ering periods in general four years, in some cases five 

years, and in two cases six years, we will further 
show the Court that periods as high as eight years, two 
months and 18 days actually expired in one case between 
official examination report periods and that no action was 
taken against any one of those companies. 

Now, as to Charge 4, we just state that no evidence exists 
that plaintiff violated the provisions of Section 35-530. The 
evidence will show that United, the plaintiff, is an Illinois 
corporation for which reason we claim 35-530 does not 
apply, but I think the facts will further show, even if 
applicable, it does not prohibit transactions of the type 
underlying this particular charge. 

Now, in going over my legal arguments, I omitted in my 
statement anything as to Charge 5. I will pass that for the 
moment and refer to the factual argument. 
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Charge 5 is that Mr. O. T. Hogan, President, or then 
president of United, was indicted by the State of South 
Carolina for conspiracy. We admit that. The record will 
show the extradition of Mr. Hogan from the State of Illinois 
to the State of South Carolina requested by the latter and 
that the State of Illinois refused to issue any order of 
rendition. 

We will show that the alleged co-conspirators of Mr. 

Hogan were tried in the State of South Carolina and 
31 —_—-were acquitted. We will show that the Attorney Gen- 

eral’s office in the State of South Carolina recom- 
mended the filing of a nolle prosequi with respect to the 
Hogan indictment on the ground that it had insufficient evi- 
dence to bring him to trial. 

We will show that a nolle prosequi was actually entered 
with respect to that indictment. Furthermore, Mr. Hogan 
will again here, as he did to Superintendent Jordan, deny 
that he was ever guilty of any such charge. 


OPENING STATEMENT ON BEHALF OF 
DEFENDANT 


MR. UMSTEAD: May it please the Court, at the outset, 
we have the problem of whether or not there are going to 
be a rule in the case applicable in this case—— 

THE COURT: Whether or not there is going to be what? 

MR. UMSTEAD: The rule of the case that will apply 
in this case. Mr. Brown indicated this Court was of neces- 
sity bound by other rulings of this Court that the plaintiff 
was entitled to a trial de novo. 

THE COURT: Lhaven’t gone through this record. What 
order is that? 

MR. UMSTEAD: It came on, there was a motion for pre- 
liminary injunction. We at that time filed a motion for 
summary judgment which was denied and the motion for 

preliminary injunction was granted. It was a ruling 
32 by Judge Tamm and he indicated that he felt 35-427 
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was inartfully drawn and perhaps subject to construction 
that they were entitled to a trial de novo. 

However, 35-404 as amended by the Congress of the 
United States, certainly places the responsibility on the 
shoulders of the Superintendent to deny the renewal of a 
certificate of authority if he finds that to do so would 
adversely affect the public interest. It does not say that 
the Court can make any such finding. 

Now, with respect to that, certainly, this Court would be 
bound, as it normally has been in the past, in many cases, 
involving administrative officials to look at the administra- 
tive record and determine whether or not there is legal 
justification and substantiation and evidence to support the 
situation or the action which was taken. 

Now, we have a rather unique and novel situation in this 
case in that plaintiff contends as one of the issues in this 
case that the action of the Superintendent was arbitrary, 
capricious and an abuse of discretion. 

It is inconceivable to me that this Court can rule that 
the Superintendent’s action was arbitrary, capricious and 
an abuse of discretion on anything other than that which 
was heard by the Superintendent and that which we plan, 
and the only thing which we plan to introduce into this 
record on the appeal from the Superintendent’s rul- 

ing. 
33 THE COURT: I would like to ask you a question. 
MR. UMSTEAD: Yes, ma’am. 

THE COURT: In these license cases, ordinarily,—I don’t 
mean insurance, but in the ordinary license case where a 
license has once been granted —— 

MR. UMSTEAD: Yes. 

THE COURT: —then the renewal is issued pending a 
hearing. Is there any law that deals with that? 

MR. UMSTEAD: Well, perhaps this may answer Your 
Honor’s question. The insurance licenses expire by their 
own terms each year, certainly so that there can be no ques- 
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tion of a failure to accord both procedural and substantive 
due process, while the administrative hearing was being set 
up and heard, there was no action taken against these 
people. 

We have been advised on too many occasions, based on 
Carter and other cases that said that once a company has 
acquired a license, it is a property right and before you 
act to take it away, you shall afford procedural and sub- 
stantive due process if the contract does not say that the 
constitution requires that, in this case the Superintendent 
has the responsibility of determining whether or not a cer- 
tification shall be renewed and this particular instance he 
offered a hearing, and a request was made that they be heard 

and after four days of hearings, volumes and exhibits 
34 galore, he then made his decision which was commit- 
ted to him by the Congress. 

THE COURT: Now, what is the effective date of that 
decision? In the sense of the license, are they operating 
now? 

MR. UMSTEAD: They are now operating under injunc- 
tion. The license which they had expired by its own terms 
April 30, 1959, as do all licenses. 

THE COURT: Thank you. 

We are going to take a recess now for ten minutes. 

(Whereupon, 2 brief recess was then taken.) 

THE COURT: Are you ready to proceed? 

MR. BROWN: I an, Your Honor. 

I call as my first witness, Mr. Albert F. Jordan, Super- 
intendent of Insurance. 

Whereupon, Avsert F. Jorpax, called as a witness on 
behalf of the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 


THE COURT: I would like to make inquiry con- 
cerning your view, Mr. Brown. This administrative 
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record is here, even though this is a trial de novo, the ad- 
ministrative record will, nevertheless, be before the Court. 

MR. BROWN: If Your Honor please, it will be before 
the Court only over my most vehement objection. 

I think we might as well bring this point to a head. I 
did not participate in any way in the investigation made 
by Superintendent Jordan, which resulted in his letter of 
August 11. However, when a question as to how this matter 
is to be tried, and after argument before Judge Tamm, he 
ruled as follows—— 

THE COURT: I read his ruling. You passed it up here 
and I have read that. 

MR. BROWN: All right. Now, I further point out to 
the Court that Section 35-404 of the D. C. Insurance Code, 
as last amended, states that: 

“It shall be the duty of the Superintendent to 
issue a certificate of authority to a company when 
it shall have complied with the requirements—” 

and so forth. 

It says, however, the Superintendent may, however, sat- 
isfy himself by such investigation as he may deem proper 
or necessary, that such company is qualified to transact busi- 

ness and may refuse to issue or renew any such cer- 

38 __ tificate if he finds that the issuance or renewal would 
adversely affect the public interest. 

Neither in that section nor at any other place in the Code 
is there a provision that prior to refusing to renew, the 
Superintendent shall hold a hearing. 

THE COURT: Well, whether there is or there is not, 
that is required as a matter of due process. 

MR. BROWN: I take issue with that statement, Your 
Honor. With all due deference to this Court, there is no 
particular requirement for due process set out in the stat- 
ute, that the petitioner must be granted due process. ; 

THE COURT: The Court of Appeals has held that due 
process requires a hearing. 

MR. BROWN: If Your Honor please—— 
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THE COURT: I forget the name of the case right now, 
but I can give it to you; they definitely held that findings 
where there were facts, that findings were due, whether the 
statute said so or not. That is what they have said. Do 
you remember the name of that case? It involved the Dis- 
trict of Columbia. 

MR. UMSTEAD: I think Your Honor may be referring 
to Coffey vs. Jordan. There was no specific statutory find- 
ing made and there they held the Superintendent had to 
make them in any event. 

MR. BROWN: If Your Honor please, there are 
~ 39 two cases which have been before the Circuit Court 
of Appeals for the District of Columbia. They are 

both instant cases in insurance involving this question. 

The first is Jordan vs. American Eagle Fire Insurance 
Company reported at 169 Fed. 2d at 281. 

Now, that proceeding involved an action by certain insur- 
ance companies here in the District of Columbia against 
Superintendent Jordan to enjoin enforcement of an order 
made by him, adjusting and fixing fire rates. The basic 
provision of the District of Columbia insurance law was 
Section 35-1403, which empowers the Superintendent to 
“investigate the necessity for rate adjustment and provides 
that any person aggrieved by any order or ruling or action 
of the Superintendent may ‘appeal’ to the Commissioners 
of the District of Columbia as provided therefor or contest 
the validity of that order in any court of competent juris- 
diction ‘by appeal or through any other appropriate pro- 
ceedings as provided in Section 35-1349.’ ” 

Now, there the Superintendent requested these various 
companies to submit certain five-year expense records ap- 
parently on the basis of which he ordered an overall reduc- 
tion in rates. 

The fire insurance companies applied to the Superintend- 
ent for an oral hearing at which testimony could be pre- 
sented and notwithstanding that Section 33-1403 did 
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40 not provide for any hearing, one was granted, at 

which the Superintendent announced that it “was a 
matter of grace and not of right and was in no sense a 
statutory hearing.” 

THE COURT: Mr. Brown, this case I referred to, Coffey 
vs. Jordan, is a recent case within the last month or so, and 
I think it is too soon to be in the printed reports. 

MR. UMSTEAD: May I mention one other item, also, 
Your Honor? The case Mr. Brown refers to deals with 
the Fire and Casualty Act and the Coffey case deals with 
the Life Insurance Act with which we are here concerned. 

THE COURT: You know in patent cases, for example, 
the parties are entitled to a trial de novo when they come 
here, but nevertheless, we consider and have before us the 
administrative record. There was a case not too long ago 
from the—I think Park Service, this was a couple of years 
ago and the party, the complaining party wanted a trial 
de novo and I gave it to him although I had doubt about 
the correctness of it, but I considered at the same time the 
record, the administrative record that was made, and that 
case went to the Court of Appeals. I don’t think anybody 
raised this point about the administrative record. 

MR. BROWN: If Your Honor please, I will come back to 
that. I would first like to refer to the Coffey case which 

you mentioned. I am advised by co-counsel, who keeps 
41 up with decisions better than I do, obviously, that the 

Coffey case involved a situation where Mr. Jordan 
had not notified a licensed agent, an individual licensed 
agent, that he was proposing to revoke his license. 

Now, let us look at the statute and see how that is done. 
Under Section 35-405, which, obviously, was involved, if that 
were the situation, it says: 

“The Superintendent shall have power to re- 
voke—” 
and so forth. No, I am sorry, that is not the section dealing 
with agents. 
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THE COURT: That is not the only case. We have the 
Carter case, too. 

MR. BROWN: What I am saying is, in the situation 
there involved the statute specifically provided for a formal 
hearing in the office of the Superintendent of Insurance, 
where he was empowered to issue subpoenas, where he was 
empowered to take testimony under oath, and that is not 
the situation here. 

THE COURT: The point there was this, though: That 
the Superintendent, or whoever it was that it was, I believe 
it was Mr. Jordan—— 

MR. UMSTEAD: Yes, Your Honor. 

THE COURT: —didn’t make any findings, and the Court 

of Appeals held that findings should be made. 
42 MR. BROWN: In a situation where the statute 
provides for a formal hearing. Now, the Circuit 
Court in this case— 

THE COURT: Well, you have had a hearing in this case. 

MR. BROWN: Ma’am, I beg to disagree with you. Su- 
perintendent Jordan, himself, said at that time, this is 
nothing more than a continuation of the investigation which 
I have been making. 

THE COURT: Or whatever else you call it, that the 
record should come in, but I am willing to grant you your 
trial de novo. 

MR. BROWN: I am sorry, I must object to it, but Your 
Honor will undoubtedly overrule me. 

THE COURT: The time hasn’t come, yet. 


. * * * * s * ° 


53 Q. Do you consider an unjustified complaint, never- 
theless a complaint? A. Yes, it is a complaint. 

54 Q. Did you, in your letter of April 17, or your 
letter of August 11, 1959 distinguish between the 

receipt of justified and unjustified complaints? 
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THE WITNESS: I believe that neither of those letters 
made any distinction. 


53) MR. BROWN: All right, I will rephrase it. But 
may I have a ruling from the Court that I may use 
leading questions with this witness? 
THE COURT: Yes, I think he is an adverse witness. 


70 Q. Is it your position that Mr. Lombard or other 

personnel in the Department was keeping written rec- 
ords of alleged policyholder complaints against United prior 
to October 8, 1958? 

MR. UMSTEAD: I don’t understand that question; is it 
his position that they were doing so? I don’t understand 
what he means by that. 

THE COURT: I understood him to ask him before 
71 October of 1958 was Mr. Lombard keeping a record. 

MR. BROWN: Keeping written records; that is 
right. 

MR. UMSTEAD: I have no objection to that way. 

MR. BROWN: Against the plaintiff. 

THE WITNESS: My recollection is that he was making 
records of some sort, I don’t know what you mean by rec- 
ords, I think he was making notations of something by 
which he could refresh his memory, perhaps. 

BY MR. BROWN: 

Q. Comparable to those records which are now kept? 
A. I think so. If I may explain that, I did not instruct Mr. 
Lombard as to precisely what kind of records he was to 
keep. He exercised his own initiative there so I cannot say 
positively whether there was a difference. 

Q. Did Mr. Lombard ever state to you that prior to Octo- 
ber 8, 1958, he had kept a written record of complaints made 
against plaintiff? 

MR. UMSTEAD: Objection, Your Honor; hearsay. 
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MR. BROWN: If Your Honor please, one of the charges 
in this case is whether or not there was an unusual number 
of complaints made by policyholders of the plaintiff. 

Now, Mr. Jordan has stated that he understands Mr. Lom- 
bard was keeping such a record. Mr. Lombard denies that 
he ever kept such record and I want to know whether or not 

he will say that Lombard told him he was keeping 
records. Certainly he can answer that. 
THE COURT: You may answer that. 

THE WITNESS: I don’t know whether he told me or 
not. I discussed the complaints with Lombard but I didn’t 
discuss any record keeping with him. 

BY MR. BROWN: 

Q. Mr. Lombard told you on or about October 8, 1958, 
that alleged complaints against United were running at 
about six a week, did he not? 

MR. UMSTEAD: Objection, Your Honor; hearsay. 

THE COURT: I think it would be better if Mr. Lombard 
would do his own: 

MR. BROWN: Mr. Lombard will have the opportunity. 
I merely want to cross-check between the two. 

THE COURT: Well, you may answer whether Mr. Lom- 
bard told you that he had these records. Maybe you had 
better read the question. Read the last question to the 
witness, Mr. Reporter. 

(Whereupon the pending question was read by 
the reporter.) 

THE WITNESS: I don’t recall he said exactly that. I 
don’t recall that he mentioned six a week. He did tell me 
the situation had gotten badly out of hand, we are having 
many more complaints against this company than any other. 
73 BY MR. BROWN: 

Q. Is it your position he did not state to you they were 
running approximately six a week? 

MR. UMSTEAD: Counsel is arguing with the witness. 

THE COURT: I thought he just got through saying a 
while ago he didn’t or couldn’t say whether it was six a week. 
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Go back and read the answer, Mr. Reporter. 
(Whereupon, the answer in question was read by 
the reporter.) 
BY MR. BROWN: 

Q. Then you do not know, you do not remember whether 
he gave you a figure of six a week? 

MR. UMSTEAD: He just testified to that, Your Honor. 

THE COURT: The objection is sustained to the question. 

MR. BROWN: Then I am taking his answer as repre- 
senting 

MR. UMSTEAD: Counsel, if Your Honor please, can 
take his answer any way he chooses, but I don’t think he can 
put in the record a characterization of it. 

BY MR. BROWN: 

Q. Mr. Lombard stated to you, did he not, that he had 
no written record of the number of complaints made against 
United prior to October S, 1958? 

MR. UMSTEAD: Objection, Your Honor; hearsay. 
T+ THE COURT: You may answer. 
THE WITNESS: May I ask, sir, what time are 
you referring to? 
BY MR. BROWN: 

Q. October $, 1958. A. No, I don’t remember he said any- 

thing at all about those records. He may have, I don’t know. 


76 Q. Has the Department, during your tenure as Su- 

perintendent, promulgated any rule or regulation 
with respect to the manner in which a record of alleged 
complaints is or was to be kept? A. No, sir. 


90 Q. Did you familiarize yourself with the terms of 

the policy, the accident and health policy held by Mr. 
King? A. No, sir, I know about the King case only through 
hearsay. I had personally nothing to do with it. 
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Q. Did you reach the conclusion that Mr. King had been 
treated unfairly by United? A. I thought the company’s 
practice was a little on the sharp side from what I heard of 
it, but, as I say, I personally didn’t handle the case. 

* * * + * s s s 
93 Q. Now, in reaching your conclusion of sharp prac- 
94 tices did, you read the terms of the King policy? A.I 

don’t recall that I ever saw the King policy. As I 
pointed out a moment ago, everything I am telling you is 
hearsay. 

Q. Mr. Jordan, all of the policy forms used by the plain- 
tiff in the District of Columbia are on file in your office, are 
they not? A. That is probably true. 

Q. They are supposed to be, are they not? A. Yes. 


Q. Mr. Jordan, let us assume that an insurance 
company operating in the District of Columbia used 
a policy without having filed it in the Department. Would 


you consider that a violation of the District of Columbia 
insurance law? A. Yes, sir. I did not understand that to 
be your question. 

Q. Then it is required that they file them? A. That is 
true, sir. 

* * * . ° . * . 
100 Q. Mr. Jordan, the number of policies and types of 

insurance which a company has in force have a bear- 
ing on whether the number of complaints that may be re- 
ceived against that company is unusual or not, isn’t that so? 
A. Well, that, I would say is one test, but not the only test. 

Q. But it does have a bearing on the question? A. I 
should think so. 

Q. Would you state also that the number of claims filed 
with an insurance company during the year has a bearing 
on the frequency and number of complaints? A. I should 
say that that has some bearing and should be taken into 


consideration. 
e * * J e . * +e 
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102 Q. Did you on April 17 have any idea of the num- 

ber of claims which plaintiff annually processes in 
the District of Columbia? A. If you mean the exact num- 
ber, I did not. 

Q. Did you have any idea of the number? A. As to 
whether I had that—on April 17 or not, sir, I am unable 
to say. 

Q. Do you know now? A. As to the number of claims, 
not at this moment, I do not. I heard some figures men- 
tioned. I think I heard you mention some figure. I have 
no doubt that your information is correct, sir. 

Q. Mr. Jordan, to your knowledge, does any industrial 
company—Strike that. To your knowledge, does any com- 
pany operating in the District of Columbia have a larger 
industrial health and accident debit than United? A. I 
don’t know. If you say there isn’t, I am prepared to accept 
your statement. I don’t know. 

Q. I am asking you the question. A. If you are asking 

me, I don’t know. 
103 Q. Do you know of any company operating in the 
District of Columbia which has an industrial health 
and accident debit one-fifth the size of United? A. I don’t 
know. 


105 Q. Was there sworn evidence at the hearing that 
from October 8, 1958 to April 30, 1959 there were but 
eleven recorded complaints against United made to your 
Department? <A. I don’t know, that is an official transcript 
of it. If you would like me to search it, if you have any 
particular testimony in mind, I would be glad to search the 
transcript and try to find it. At the moment I do not 
remember. 
Q. Well, assume that it is in the transcript. Would 
106 you then say that such a small number as that char- 
acterized as Mr. Lombard as being usual should be 
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given serious consideration? A. If that was the sworn tes- 
timony, I obviously should give it serious consideration in 
making my decision. 


110 Q. Did you, on or prior to October 8, 1958, instruct 
111 Deputy Superintendent Lombard to write to United 

with respect to an alleged unusual number of com- 
plaints by United policyholders? A. Yes, sir. 

Q. Did you instruct Mr. Lombard to state that a prompt 
and effective means must be taken to relieve the situation? 
A. Substantially that. 

Q. Did you instruct Mr. Lombard to state that you were 
prepared to withdraw approval of United’s policy forms or 
to initiate action calculated to terminate its license unless 
it took such steps? A. Substantially that. 

Q. Did you instruct Mr. Lombard to state that in an al- 
ternative to such proposed action or possible action, that 
a possible alternative would be to eliminate the most objec- 
tionable feature or features of United’s policies? A. There 
was some mention of that. I don’t remember the precise 
words or instruction. Mr. Lombard composed his own letter. 
I did not compose it for him. 

Q. Did he write pursuant to your instructions? A. Yes, 
sir, he did. 

Q. Now, Mr. Jordan, are you aware of any changes which 
United might have made in its policy forms subsequent to 

October 8, 1958? A. I can’t say that I have personal 
112 knowledge of it, I believe that at the hearing there 

was testimony from the Chairman of the Board, Mr. 
Hogan, to the effect that the company had made or was 
about to make some substantial changes in its policies. I 
cannot say that I have personally examined those and know 
of them. 

Q. Mr. Lombard also stated to you that changes had been 
made in the policy forms to their improvement, did he not? 
A. He may have. 
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Q. Well. did he or didn’t he? A. I don’t know if he did 
or not. If it is in the transcript, I’d be glad to look for it. 


° * * a * * * ° 


121 Q. All right. Did you, in the course of that deposi- 
tion, state that you were not aware ofany change that 
122. the company made so one might conclude that the 
reason the number of complaints decreased could be 
that they merely abandoned temporarily practices which 
they had deliberately engaged in prior to that time which 
has caused the complaints? A. Yes, sir. 


Q. Did you, or have you any proof that any changes 
which may have been made by the company in its handling 
of complaints or claims or anything else, is a mere tempo- 
rary change? A. No. 


. * * * * ° * * 


129 Q. Do you consider, Mr. Jordan, that the fact that 
an accident and health insurance company’s D. C. 
loss ratio is below its national loss ratio is indicative that 
its D. C. policyholders are being unfairly—or its claims are 
not being properly paid? A. I would say that that fact sep- 
arate and apart from anything else is not conclusive, but 
when you come in and couple that fact with the fact 
130 that a stream of people are complaining about the 
company, I think it is entitled to consideration. 


* * ° * ° * ° 
Filed June 30, 1960 


141 Q. Mr. Jordan, do you think that with respect to 
any claim filed during the license year ended April 

30. °59 for United, that it attempted to cheat any of its 
policyholders? A. That is a very harsh word, Mr. Brown, 
and Lam reluctant to use it unless you press me on the point. 
Q. I am pressing you on the point. A. If you press me 
on the point, I will say that it is my impression that 
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the company deliberately set out to cheat its policy- 
holders. 


Q. Did you have that same thought on August 11, 
1959? .A. What same thought? 

Q. That the company was attempting to cheat its policy- 
holders? A. Yes, that was my general impression. 

Q. Predicated on what instance or instances? A. Well, 
I was very unfavorably impressed by the attitude of the 
company’s officers. They appeared to be indifferent to what 
we regarded as a pretty nasty situation. As I mentioned, 
we had several conferences with them, the local people and 
also the people from the home office of the company, and 
their attitude was just unique as far as we are concerned. 
Companies ordinarily are not so nonchalant and indifferent 
about a serious situation involving their reputation. 

Q. Now, indifference is a descriptive word. Would you 
please tell me what they did or refused to do that gave you 
an impression of indifference? A. It’s not what they did, 

but what they didn’t do. 
149 Q. What did they refuse to do? A. They didn’t 
refuse to do anything. 

Q. Then what did they fail todo? A. They failed to take 
any concrete steps, So far as I was aware, to correct the 
situation which was described to them. 

Q. Correct what situation? A. The situation with respect 
to the complaints against the company, with respect to the 
persons having police records which they falsely denied on 
the applications; the whole general situation. 

Q. And it is your position that they took no steps to 
eorrect anything to which you have just now referred? A. I 
don’t recall that I said that. Did I? 

Q. You just said it. A. No. 

Q. All right, I will let the record stand on that. 


44 


159 Mr. Jordan, your Department has knowingly li- 
censed people with police records, has it not? A. 
Yes, sir. 


Filed June 30, 1960 


202 Q. There is no rule, regulation or instructions pro- 

mulgated by the Department as to the frequency with 
respect to which insurance companies domiciled outside the 
District but operating therein must file official reports of 
examination? A. The Department has promulgated no rule 
to that effect. In the case of foreign companies, that is to 
say, those domiciled outside the District of Columbia, they 
are expected to conform generally to the same requirements 
as imposed on local companies and the law in regard to local 
companies requires that they be examined not less fre- 
quently than ones in the District, in three years. 


220 Q. Mr. Jordan, when you learned that the Superin- 
tendent of Illinois had called an examination of 
United back in 1959, you had the right to have an examiner 
participate in that examination, did you not? A. I have 
a right, at any time, as a matter of law, to examine 
221 the company whether as a participant in somebody 
else’s examination or not. 
Q. Well, did you attempt to make any examination of 
United—did your Department? A. By sending an exam- 
iner, you mean? No, sir, I did not. 


226 MR. BROWN: If Your Honor please, at this time 

I offer into evidence a certified copy of a report from 
the United States District Court of the District of Oregon, 
which indicates that Mr. John W. Neville was indicted for 
violation of the Federal Income Tax Laws, that he pleaded 
guilty thereto, that he was suspended on the provision that 
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he refrain from further use of alcoholic beverages, and pay 
his back taxes, and ask that I be permitted to substitute a 
photostatie copy thereof. 
THE DEPUTY CLERK: Plaintiff’s Exhibit No. 15 for 
identification. 
THE COURT: Very well, admitted. 
(Plaintiff’s Exhibit No. 15, heretofore marked 
for identification, was received in evidence.) 
NELLIS P. PARKINSON 
called as a witness on behalf of the Plaintiff and, having 
been first duly sworn, was examined and testified as follows: 
Filed June 30, 1960 
O. T. HOGAN 


called as a witness for and on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified as 
follows: 


Filed June 30, 1960 
387 ALMORE H. TESCHKE 
called as a witness for and on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified as 
follows: 


JOSEPH EB. WALLIE 
called as a witness for and on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified 
as follows: 


Filed June 30, 1960 


+76 DIRECT EXAMINATION 
BY MR. BROWN: 

Q. State your name, address and occupation. A. James 
F. Hicks, 700 North Frederick Street, Arlington, Virginia. 
. + * . Ld ° = s 

Filed June 30, 1960 
549 HYMAN GARFINKEL 


called as a witness on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 


© * . ° ° ad ° ° 


d72 EDWARD P. LOMBARD 


called as a witness on behalf of the plaintiff, and, having 
been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. BROWN: 
373 Q. Your name is Edward P. Lombard? A. Yes, sir. 
Q. Your connection with the District of Columbia 
Insurance Department is that of Deputy Superintendent? 
A. That is correct, sir. 

MR. BROWN: If Your Honor please, this witness being 
the Deputy Superintendent of Insurance in the District of 
Columbia, I claim the right to examine him as an adverse 
witness. 

MR. UMSTEAD: I think you can do that automatically 
with a party, I don’t think you can do that with a witness 
until such time as he has shown hostility or something such 
as that. 

THE COURT: He isn’t a party here. 

MR. BROWN: Pardon? 

THE COURT: He is not a party here. 

MR. BROWN: Heis not a party here but he is the Deputy 
Superintendent of the Insurance Department and in truth 
and in fact, this action is against the Insurance Department 
although it is denominated Mr. Jordan as defendant. 
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MR. UMSTEAD: If it pleases the Court, I am sure the 
Court is aware, from having received testimony from Dep- 
uty Stout awhile back, that there isn’t one deputy. There 
are several deputies and the Court is fully aware of that. 
THE COURT: Well, I will see. 


626 MILLER 0. STOUT 


called as a witness on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 

MR. BROWN: Your Honor, I again request the right to 
cross-examine this witness. I consider him an adverse wit- 
ness being a Deputy Superintendent of Insurance in the 
District of Columbia. 

MR. UMSTEAD: I must make my same objection, Your 
Honor. 

THE COURT: Very well, you may so examire him. 


Filed June 30, 1960 

GEORGE F. HUGHES 
called as a witness on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 


JOSEPH 8S. GERBER 


called as a witness on behalf of the plaintiff and, having 


been first duly sworn, was examined and testified as follows: 
* * * * * * ° 


693 MR. BROWN: In Plaintiff’s Exhibit 12, marked 
for identification, Mr. Gerber wrote to Mr. Jordan 
stating as follows: 


“Regarding your communication of January 26, 

1959, concerning the United Insurance Company of 
America, the company was examined as of Decem- 

ber 31, 1954, and should have been examined dur- 

694 ing the year 1958. However, a small number of 
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large companies that were due for examination 
in 1958 were scheduled for 1959, due to the fact 
that our examination staff was unable to complete 
all the necessary examinations in the past year. 

“I might advise you that we did obtain sufficient 
funds to hire 15 additional examiners in the latter 
part of 1958. This has relieved the situation con- 
siderably, and we are hoping that from this year 
hence we will not have to put off examination of 
any company because of a shortage of manpower. 
Perchance you might have received a copy of the 
Texas study wherein they recite that the examina- 
tion of the larger companies on a four-year basis 
would be a sounder practice. I personally agree 
with this concept. However, we anticipate that we 
will start this examination within the next few 
months.” 


Omitting, now, two paragraphs of that letter, the last 


paragraph reads as follows: 


“Inasmuch as the United examination will be 

a convention examination, you will know of same 

and will have the opportunity to participate if 

you desire. I am sure that by virtue of the size 

695 of this company, all zones will participate. If 

there is any additional information you wish con- 
cerning same, please communicate with me.” 


721 THE COURT: You don’t have any list of exhibits 
that the District of Columbia has, do you, Miss 
Lyydane? 
THE DEPUTY CLERK: No, your Honor. 
THE COURT: Didn’t you offer the Administrative Pro- 
ceedings at some point, Mr. Umstead? 
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MR. UMSTEAD: I have not in this trial as yet, no, your 
Honor. It was made a pre-trial exhibit. 

MR. BROWN: For identification. 

MR. UMSTEAD: Yes, that is true. I have not at 
this point offered anything into this trial so far as 
the Administrative Hearing is concerned. 

THE COURT: It is now you turn to go forward. 

MR. UMSTEAD: At this point, your Honor, I would 
move the Court for a finding for the defendant in this case. 

As your Honor will-note— 

THE COURT: Are you arguing it now? 

MR. UMSTEAD: I am moving for a finding at the close 
of the plaintiff’s case for the defendant. 

THE COURT: All right. 

MR. UMSTEAD: This is a rather unique and novel case 
in my limited experience. This is a case in which the plain- 
tiffs have alleged in the pre-trial statement that the Super- 
intendent has acted arbitrarily and capriciously in adminis- 
tering the laws of the District of Columbia, particularly 
with respect to 35-404 as amended, wherein the Congress 
gives him certain powers to refuse to issue or renew a cer- 
tificate of authority if to do so would adversely affect the 
public interest. 

THE COURT: Now, Mr. Umstead, you know—TI think it 
was in 28 Appeals D.C., years ago, that the Court of Appeals 
took the position that if a party had a license that had been 
granted to them, that they then had a property right. 

MR. UMSTEAD: True. 

723 THE COURT: And therefore that they couldn’t 
be denied or deprived of this property right unless 
there was cause for it. 

MR. UMSTEAD: True. 

THE COURT: I mean, good cause for it, in effect. 

Now this law that you refer to, how does it contemplate 
dealing with people who already had licenses and therefore 
had this property right? 
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MR. UMSTEAD: I assume it contemplates dealing with 
these people the same way as 35-405 which deals with revo- 
cation or suspension or a fine to be imposed. 

Indeed, we have in many instances been admonished that 
procedural and substantive due process, even in the absence 
of a specific provision, statutory, where a property right is 
involved, that you must, in order to satisfy Constitutional 
requirements, afford a hearing before you can take any 
action with respect to that. 

We have been admonished concerning that by Judge Holt- 
zoff on several occasions, and as a matter of practice, no 
decision is made against anyone in any of these adminis- 
trative matters until such time as that party has had an 
opportunity to be heard. 

That is the practice we have been following and is the 

practice that we followed in this case. 
724 Now, in the pre-trial statement, if your Honor will 

note, on Page 2 thereof the plaintiff contends as one 
of the issues in this case that the defendant’s refusal to 
renew the certificate of authority to do business in the 
District of Columbia was arbitrary, capricious and an abuse 
of discretion; that the allegations contained in the charges 
of the Superintendent, the defendant, stated in Paragraphs 
1, 2 and 4 were not supported by the evidence at the hearing 
referred to hereinabove on May 26 and 27 and June 10 and 
11, 1959. 

And further, that none of the charges, if admitted, would 
provide a valid basis for the defendant’s ruling refusing 
to renew the plaintiff’s certificate of authority to operate 
in the District of Columbia. 

Now, with respect to that first issue raised by the plain- 
tiffs, they are now asking your Honor to rule that this 
defendant, who under the law is presumed to have acted 
properly and in accordance with the statutory rights be- 
stowed upon him, is asking this Court to rule that this 
defendant acted arbitrarily and capriciously and abused his 
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discretion based upon a lack of evidence to support this 
ruling which he received at an Administrative Hearing on 
four given dates. 

Now how this Court can under any circumstances say that 
this defendant acted arbitrarily and capriciously, and 
beyond his—and his action was an abuse of discre- 
tion, when this plaintiff has been and is now unwilling 

for this Court to see the basis upon which this defendant 
acted, is beyond my comprehension. 

THE COURT: You say they are not willing for me to 
see? 

MR. UMSTEAD: As your Honor will note, from the very 
outset Mr. Brown indicated if the Administrative Record 
were received by this Court it would be over his strenuous 
objection. 

And yet he at the same time asks your Honor to rule 
that this defendant’s action was an abuse of discretion, 
was arbitrary and capricious, based upon the fact that there 
was no evidence to support what he did, vet they are un- 
willing at this time to show your Honor what he acted upon. 

Certainly it cannot be said that this defendant acted arbi- 
trarily and capriciously on matters which if they adduced 
them here at trial were not considered by him. Certainly 
no one can be arbitrary and capricious with respect to some- 
thing he’s never heard. 

And for your Honor to so rule, that he did act in that way 
in violation of the Statute would require that you not have 
before you the thing about which they complain. 

Now aside from that very basic point, I do not—— 

THE COURT: You haven’t cross-examined any of 

their witnesses here and I assume you have done that 

because your position is that they are not entitled to any 
hearing de novo? 

MR. UMSTEAD: That is correct. 

THE COURT: Now what do you have on that point? 

MR. UMSTEAD: What do I have on what point, your 
Honor? 
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THE COURT: That point about they are not entitled to 
be heard de novo. 

MR. UMSTEAD: Well, I have on that point the fact that 
35-427 contemplates if anything a review, and certainly a 
review does not contemplate that you start from scratch 
and waste the Administrator’s time and everyone else’s time 
at four days of hearing. 

If that be the case, then if this Court would so hold, all 
the Superintendent need do with regard to any of these 
companies is merely to say, “J do not want you in this juris- 
diction; now you go to court and we'll fight it out there.” 

In this particular instance the company asked for and was 
given a hearing, at which they participated fully. They 
cross-examined the witnesses, they produced witnesses; as 
did the other side. And now for them to come along and say 
<<Well, that was just some sort of excercise we went through, 

we didn’t like the result particularly, so we are going 
727 to start all over again.” 

That would make, to my mind, a farce of any au- 
thority which has been bestowed upon the Superintendent 
of Insurance here in the District of Columbia to act with 
respect to these companies that do business here. 

THE COURT: You argued this before Judge Tamm, did 
you? 

MR. UMSTEAD: No, we really didn’t get too far along 
on the argument of it because Judge Tamm merely denied— 
my motion was to dismiss on the alternative it was for sum- 
mary judgment. 

He felt and he said that the language of the Statute was 
inartistically drawn but under his interpretation of it they 
might be entitled to a trial de novo. He never did indicate 
what he had in mind as to the ground rules for any trial de 
novo, how extensive it would be, whether it would be limited 
to the same people who testified at the Administrative 
Hearing, or just what. 
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So to that extent, we have never had any guidance as to 
what this trial de novo contemplated. And so, with that in 
mind, he had no occasion to consider the Administrative 
Record which was placed before him by reason of his con- 
struction of 35-427, I believe. 

THE COURT: Now you said that the plaintiff 
728 claimed somewhere in this pre-trial order that the 

action of the defendant was capricious and arbitrary. 
Where does that begin? 

MR. UMSTEAD: On the third page, your Honor, “Plain- 
tiff contends——” 

THE COURT: I find it. 

MR. UMSTEAD: The second paragraph. 

THE COURT: Yes. Then they go on to say that certain 
items were not supported by the evidence at the hearing. 

MR. UMSTEAD: They specifically refer to the evidence 
at the hearing. Now how your Honor can rule that this man 
acted arbitrarily and capriciously on evidence heard by him 
which has not been presented to you, I really don’t know. 

THE COURT: Well, your motion is overruled. You pro- 
pose to introduce that, do you not? 

MR. UMSTEAD: I do indeed. 

THE COURT: Well, I will overrule your motion. 

MR. UMSTEAD: Very well, your Honor. 

At this time, if it please the Court, I would like to intro- 
duce into evidence as Defendant’s Exhibits numbered 1 and 
2, the transcript of testimony adduced before the Superin- 
tendent of Insurance on the four days indicated, as well as 

Exhibit 2, which I believe is the documents presented 
729 at that hearing and received at that hearing. 

At this time I offer the entire Administrative tran- 
script to this Court as justification and basis for the action 
which the Superintendent took with regard to this company. 

THE COURT: I think somebody parked these records in 
my chambers. Would you go in there and see if you can 
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find them, Mr. Marshall? I think it is a bundle tied up with 
a cord. 


(Brief pause.) 

(Whereupon, transcript of Administrative Hear- 
ing of May 26, 27 and June 10 and 11, 1959, was 
marked Defendant’s Exhibit No. 1 for identifica- 
tion.) 

(Whereupon, exhibits put in evidence at such 
hearing was marked Defendant’s Exhibit No. 2 for 
identification. ) 


MR. BROWN: If the Court please, may I inquire—I am 
not just certain of Mr. Umstead’s position. May I inquire 
whether or not it is the position of Mr. Umstead that the 
two exhibits which he proposes to offer represent the record 
of an administrative quasi-judicial hearing which may be 
brought before this Court as proof? 

THE COURT: Certainly. 

MR. BROWN: I so inquire. 

THE COURT: Well, I have answered the inquiry. 
730 MR. BROWN: Oh, it is? 

THE COURT: Yes. In all of these Administrative 
Hearings, the record comes in, in these cases of this type. 

MR. BROWN: If your Honor please, this really is a fun- 
damental question in this case. I object. 

THE COURT: I know you object. 

MR. BROWN: I want to state the basis. 

THE COURT: All right; for the record you may state it. 

MR. BROWN: If the Court please: Section 35-404 of 
the Insurance Code as amended in 1958 provides: 


“Tt shall be the duty of the Superintendent of 
Insurance to issue a certificate of authority to op- 
erate in the District of Columbia to any insurance 
company which satisfies him that it shall have 
complied with the requirements.” 


Now it says: 
‘The Superintendent may, however, satisfy 
himself by such investigation as he may deem 

731 proper or necessary that such company is duly 

qualified under the laws of the District of Colum- 
bia to transact business therein.” 

Now it says: 
“And he may refuse to issue or renew any such 
certificate to a company if the issuance or 
renewal would adversely affect the public 
policy.” 


Now, at no place in that section is the Commissioner au- 
thorized to hold a hearing on that point. Now the Depart- 
ment of Insurance is a creature of Statute. 

THE COURT: You know, it has always been held thought 
that where a—at least it has been held here—that where a 
license has been granted, that due process requires an 
opportunity to be heard. 

MR. BROWN: Yes, ma’am. 

THE COURT: So you have to have a hearing, or you 
have to have something. 

MR. BROWN: I state that the statute makes no provi- 
sion for such a hearing, and for example, to refer to J ordan 
versus American Eagle Fire Insurance Company, which is 
not an uncomparable situation, there with respect to a 
certain—— 

THE COURT: What is your citation for that? 

MR. BROWN: 169 Fed 2d 281, and it is by our own Cir- 
cuit Court of Appeals. 

There was also involved a statute requiring that the Su- 
perintendent, before taking a certain action, make an inves- 
tigation. He made such—— 

THE COURT: It wasn’t an investigation about a license, 

was it? 
MR. BROWN: No, it was on fire rates, but I still 
think the rationale of the Court is controlling herein, 
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even though a hearing was gratuitously granted by Superin- 
tendent Jordan. 

The Court said that is not a hearing such as is required 
for either procedural or substantative due process. It fur- 
ther stated that when the statute there involved said there 
would be an investigation, that is all it called for, it did not 
call for a hearing. 

It went on to point out that in other sections of the law 
where the statute admonished the Superintendent not only 
to conduct an investigation, but also to hold a hearing, the 
statute specifically said so. 

Now referring to our own situation, Section 35-404 au- 
thorizes the Superintendent to do nothing more than to - 
conduct an investigation. But let’s look at Section 35-405, 
which deals with the revocation of a certificate of authority 
to any particular company. 

There it says that: 


“If the Superintendent shall find on examination 
that further transaction of business would be haz- 
ardous, he may move to revoke or suspend, but that 
revocation or suspension shall not take place unless 

and until he has given the company not less than 

733 30 days notice of a proposed revocation or sus- 

pension and the grounds alleged therefor, and 

afforded the company an opportunity for full 
hearing.” 


Now the Statute specifically provides for a hearing in the 
case of revocation. But it makes no such specific provision 
in the cases of refusal to renew. 

Now it is true that in a revocation case procedural and 
substantative due process are granted by the holding of 
a quasi-judicial hearing before the Superintendent at which 
he has the power to administer oaths, with respect to which 
he has power to issue subpoenas, which last power, inci- 
dentally, he denied he had in his investigation with respect 
to us. 
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THE COURT: Well, a refusal in a sense is a revocation. 
If you once had a license, a refusal is certainly an end of the 
license. 

MR. BROWN: If your Honor please, under the D. C. 
Statute it is provided that each certificate of authority 
shall be issued to expire on the 30th day of April next suc- 
ceeding the date of its issuance. 

On April 30, 1959, our license expired. He refused to 
renew. It is completely different than a proceeding for 
revocation. 

THE COURT: Are you saying that if he refuses to 

734 renew a license then the only way he has to either 

give you a license or you're entitled to a hearing in 
Court? 

MR. BROWN: Yes, ma’am. 

THE COURT: Well, I can’t buy that. 

MR. BROWN: That is my position. 

Now in that respect, I refer to the hearing before Judge 
Tamm. 

Now with respect to the type of trial that should be held 
here, Mr. Umstead represented to Judge Tamm that trial 
de novo of necessity would indicate that we are going to 
start, to use a term loosely, from scratch. 

Nevertheless, Judge Tamm ruled that the Court is of the 
opinion in this case that this plaintiff is entitled under the 
Code sections to a trial de novo. 

Now he went on to say: 


“I don’t think this is the desirable procedure. 
I think the matter should be reviewed upon the 
record made before the Superintendent, but the 
Conurt’s views don’t overrule the statute. I don’t 
believe in judicial legislation. I repeat, the plain- 
tiff is entitled to a trial de novo on the merits.” 


And there was called to his attention in that proceeding 
the American Eagle Fire Insurance Company decision and 
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the Columbia Auto Loan case, in which it was fol- 
735  lowed—the citation being, 196 Fed. 2d 568—in which 

it followed the reasoning of the American Eagle Fire 
Insurance Company case. 

Your Honor, it is my basic position as follows: If the 
statute requires only an investigation and not requiring 
a hearing, a quasi-judicial hearing, then due process begins 
with the hearing before this Court, and if there is no stat- 
utory hearing provided for in the Superintendent’s office, 
there is no record of a statutory hearing which may be 
admitted in this Court. 

Really, what the defendant is trying to do is to bundle 
up everything which he assembled in the course of his 
investigation and dump it on this Court without identifying 
each and every specific item involved therein, without per- 
mitting us the opportunity to question any document that 
may be in there. 

THE COURT: I thought you were permitted to be pres- 
ent and to cross-examine and introduce any documents that 
you 

MR. BROWN: We were as a matter of grace by the 
Superintendent. In the course of that investigation which 
counsel for defendant would characterize as being an Ad- 
ministrative Hearing, Superintendent Jordan, on Page 74 

of what has been hereinbefore referred to as Exhibit 
736 1, states as follows: 


“This proceeding is different in nature from a 

proceeding for license revocation.” 
He went on to say: 

“This hearing is merely a part of and a continu- 
ation of investigations which the Superintendent 
is authorized and obligated to make under Section 
35-404 of the Code.” 


Page 74 of the transcript. 
MR. UMSTEAD: Transcript of what, your Honor? 
MR. BROWN: Exhibit No. 1, which you are offering. 
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MR. UMSTEAD: Oh, now we are into the file. 

MR. BROWN: Furthermore, the Superintendent stated 
on Page 181 of that Exhibit 1, with respect to our request 
that certain insurance company representatives be subpoe- 
naed, he stated that herein he had no authority to issue 
subpoenas. 

Now certainly it is a clear quasi-judicial hearing which is 
not provided for in the statute and with respect to which 
the Superintendent is not given power. 

THE COURT: Well what do these other companies have 
to do with your company? That was your company. Surely 
this company that employed you could get all their people 
to come down there if they wanted. 

MR. BROWN: If your Honor please: Contrary to 
437 his position with respect to our efforts to introduce 
in this record in the course of this hearing certain 
information with respect to other insurance companies op- 
erating in the District of Columbia deemed to have a bearing 
on our situation, the Superintendent called and permitted 
the testimony of representatives of four companies operat- 
ing in the District of Columbia on certain matters which he 
deemed important. 

To our request that he subpoena representatives of cer- 
tain additional companies he stated that he did not have 
that power under the Statute. 

Now I say, to sum up, that the statute does not require, 
does not authorize, does not contemplate a formal quasi- 
judicial hearing of any other kind in the Office of the Super- 
intendent of Insurance in connection either with 

(a) an application for original issuance of license, or 

(b) an application for renewal of an existing license. 

I further contend that before our application for renewal 
can be denied, we are entitled to both procedural and sub- 
stantative due process in connection therewith. 

Three, that that procedural and substantative due process 

begins with the filing of the complaint in this Court, 
738 and that it is to be judged by the record made inde 
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pendently in this Court since there has never been a 
quasi-judicial record made below. 

THE COURT: Which one of these documents were you 
offering now, Mr. Umstead? 

MR. UMSTEAD: Both. 

THE COURT: These two (indicating) ? 

MR. UMSTEAD: Exhibit 1 and Exhibit 2. 

May it please the Court, with respect to something Mr. 
Brown advised the Court, I can inform your Honor— 

THE COURT: Would you raise your voice a little? 

MR. UMSTEAD: Very well. I’m sorry. 

If it please the Court: Both American Eagle and Colum- 
bia Auto Loan involved situations where the decision was 
made by the Superintendent before any hearing was ever 
had, and you can be certain, your Honor, as I am standing 
here, that hadn’t Mr. Jordan in this case said—had he said 
you are not getting a renewal of the license, and he had 
given them no hearing, they would have been in this Court 
so quick complaining they were afforded neither procedural 
nor substantative due process under the Constitution, that 
it is inconceivable to me that the Court would not have said 
automatically, “You hold a hearing with respect to this 

company’s property right.” 
739 And Mr. Brown’s reference to “as a matter of 

grace,” and “investigation,” if your Honor will note 
in the record, Mr. Peel, in the Administrative Hearing re- 
ferred to it even though Mr. Brown under no circumstances 
if his life depended upon it would refer to it as an Adminis- 
trative Hearing. He insists it is an investigation. Mr. Peel 
had no such adverse feeling, and he referred to it as a hear- 
ing all through the entire proceeding. 

MR. BROWN: Mr. Peel’s loose and unqualified or un- 
permitted reference towards the hearing was predicated 
upon the erroneous use of that term by Superintendent 
Jordan and his counsel. 
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As to Mr. Umstead’s statement that in the Eagle Fire 
Insurance Company case no hearing was granted, permit 
me to read from 169 Fed. 2d 281 at 284. 


“Appellees immediately requested the Superin- 
tendent to amend or rescind ‘his order and apply 
to him for an oral hearing at which testimony could 
be presented with respect to various objections to 
the order. 

“An oral hearing was granted and held commenc- 
ing December 14, 1945, and enforcement of the 
order was stayed. At this hearing the Superintend- 

ent announced that the proceeding was a matter 

740 of grace and not of right, and was in no sense 
a statutory hearing.” 


And the Court concluded that in effect it was nothing 
more than the statute required, an investigation, stating 
that when Congress proposed for an investigation it also 
meant to require a hearing, it said so, and it does in the 
section to which I referred the Court, dealing with the revo- 
cation of certificates of authority as contrasted to the re- 
newal of those certificates. 

MR. UMSTEAD: If it pleases the Court; Mr. Brown 
talks about, and as he reads it to your Honor, it said a 
hearing after the order. That would be comparable to your 
Honor finding someone guilty of murder now and saying, 
“Now that I found you guilty, let’s give you a hearing.” 
The Court said we can’t go for that. 

MR. BROWN: I’m satisfied to have the Court read the 
decision and make its own conclusion. 

THE COURT: I will overrule the objection and the docu- 
ments are admitted. 


(Whereupon, Defendant’s Exhibits No. 1 and 
No. 2 respectively, previously marked for identifi- 
cation, were received in evidence.) 
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MR. BROWN: If your Honor please, prior to their ad- 
mission, I believe I have offered general objection, but I 
would like to make specific objections. 
t41 May I see Exhibit 1, please, your Honor? 
(Document was handed to counsel.) 
MR. BROWN: Just one moment. 
(Brief pause.) 

MR. BROWN: If your Honor please, I object to Defend- 
ant’s Exhibit 1 on the ground that it represents nothing 
more than transcript taken by the defendant, Mr. Jordan’s 
secretary, in his office, and does not represent such an 
official report of transcript that is normally made in a 
judicial procedure. 

Two, as to transcript pages 16 through 18, I object to 
Mr. Lombard’s testimony with respect to complaints. Such 
testimony is hearsay. He relates what unidentified persons 
are alleged to have told him regarding claims against 
plaintiff. 

Furthermore, we were given no opportunity to cross- 
examine or even learn the names of those alleged com- 
plainants. 

THE COURT: You mean that you didn’t cross-examine 
Mr. Lombard? 

MR. BROWN: We cross-examined Mr. Lombard, but 
Mr. Lombard’s statements are pure hearsay, and the alleged 
complainants referred to were not produced to give us a 
chance to examine them. I claim Mr. Lombard’s testimony 

is pure hearsay. 
742 As to pages 18 through 19 of the transcript, or 

Exhibit 1, dealing with Mr. Lombard’s testimony 
comparing plaintiff with other companies with respect to 
complaints, in the first place, no basis was laid as to such 
comparability. Also, this Court has ruled in this hearing 
that matters with respect to other companies is utterly 
irrelevant to this proceeding. 

Page 21, again Mr. Lombard’s testimony re complaints. 
I object on the ground that it is pure hearsay. 
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Page 25 and 26 of Exhibit 1, I object to Mr. Lombard’s 
testimony with respect to a conference with local managers 
of plaintiff. It was elicited by a specific leading question 
of the defendant himself. 

34. Mr. Lombard’s testimony re complaints again. I ob- 
ject on the grounds both that it is hearsay and also that 
it is not responsive to the questioning put to him. 

Pages 51 through 52, I object to Mr. Stout’s testimony 
with respect to police records. I assert that the entire 
testimony is pure unadulterated hearsay. 

Pages 65 through 70, I object to Mr. Stout’s testimony 
purporting to describe what the 1954 report, Exhibit No. 3 
herein, states as to certain transactions referred to therein. 
Certainly his statements are pure hearsay and if the con- 

tent of the report is inadmissible as hearsay, as 
743 this Court has ruled with respect to that particular 

exhibit, certainly Mr. Stout’s testimony of what he 
read therein is inadmissible. It is hearsay on hearsay. 

Also, I object to Mr. Stout’s testimony as being irrele- 
vant, immaterial and not responsive to the questions put 
to him. 

On Exhibit 1, Page 100, I object to Mr. Stout’s testimony 
with respect to complaints. Not only is it hearsay but his 
responses are not responsive to the questions put to him. 

Pages 101, 102, Mr. Stout’s testimony with respect to 
complaints. Hearsay. I object on that basis. I object on 
the same basis to Mr. Stout’s testimony with respect to 
complaints on Pages 102 and 103. 

On Pages 104 through 116, I object to the testimony of 
Oliver C. Dale, Equitable Life Insurance Company of Wash- 
ington. I object as bringing in a collateral issue, and I 
predicate my objection on the rulings made by this Court in 
the course of this hearing. What other companies do, this 
Court has stated, is not an issue herein, nor is it pertinent 
to any charge that is involved herein. 

I object to the testimony of James Walter Merritt, Pru- 
dential Life Insurance Company, as contained in Pages 136 
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through 149 of Exhibit 1, and I predicate my objec- 
744 tion on the same basis that I objected to the statement 
by Mr. Dale. 

On Pages 149 through 155 of Exhibits 1 I object to the 
testimony of Mr. Frank J. Carbo, United Benefit Life Insur- 
ance Company, and Mutual Benefit Health and Accident 
Association. The basis of my objection is exactly the same 
as it was with respect to the testimony of Mr. Dale. 

I object to the testimony of Howard J. Riordan, John 
Hancock Mutual Life Insurance Company, contained in 
Pages 155 through 156 of Exhibit 1. The basis of my ob- 
jection, or the bases of my objections are precisely the same 
as those made against the testimony of Mr. Oliver C. Dale. 

I object to the testimony of Thomas R. Buchanan, Jr., 
President of the D. C. Life Underwriters Association, con- 
tained in Pages 167 through 179 of Exhibit 1. On Page 169 
his answer is wholly and completely non-responsive to the 
question put to him. 

THE COURT: Are you stating objections that have been 
raised here now for the first time, or are you stating objec- 
tions that were raised before the Commissioner? 

MR. BROWN: May I inquire of co-counsel, please, your 
Honor? 

THE COURT: Yes. 

(Brief pause.) 
745 MR. BROWN: I am advised, your Honor, that some 
of these objections were made in the course of that 
Administrative investigation, and some are being made here 
for the first time. 

MR. UMSTEAD: With respect to those here being made 
for the first time, it would seem to me that if your Honor 
is going to pass upon it, certainly it would be with respect 
to the objections raised at the Administrative Hearing. 

I assume they felt they were competently represented by 
all of these lawyers other than Mr. Brown who was there 
in attendance. 
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THE COURT: Now you said that I have said that what 
these other companies did had nothing to do with this case. 
When you offered what you offered about these other com- 
panies, you had before that stated that you couldn’t com- 
pare this rate that the—— 

MR. BROWN: Loss ratio? 

THE COURT: Yes, of United. You couldn’t compare it 
in the District of Columbia with the rate in some other 
specified place because you said that in the District of 
Columbia they had 98 per cent, or almost that, of industrial, 
whereas in this other place they had a much less rate of 
industrial. 

MR. BROWN: Yes, your Honor. 
THE COURT: Well, it seems to me that you could 
take what you had there, and there is a basis of com- 
parison. But no comparison was here made. But what you 
did try to do was to take what other companies—what their 
loss ratio was, with nothing whatsoever to indicate how 
much was industrial or how much was something else. 

So that you gave me no basis on which to make a com- 
parison. And that is the reason why what you offered was 
rejected. 

MR. BROWN: If the Court please: I still consider every- 
thing which the Superintendent has stated with respect to 
Charge 1 in his letter of August 11, 1959—— 

THE COURT: Now do we need to go over all all again? 

MR. BROWN: That is material in my answering you. 

THE COURT: What I say needs no answer. 

MR. BROWN: Well, if it is your Honor’s position—— 

THE COURT: You were making a broad statement about 
what was admitted and what wasn’t admitted. I was simply 
replying to—bringing to your attention the fact that you 
have not undertaken to state what type of business you were 
comparing the business of United with. 

MR. BROWN: All right, your Honor. 
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Then further, with respect to the testimony of Messrs. 

Dale, Merritt, Carbo, Riordan and Buchanan, I also 

747 state an objection on the basis that no groundwork 

was laid for a proper comparison of any of the testi- 

mony there with our company in that so-called Administra- 
tive Hearing which I characterize as an investigation. 

THE COURT: Have you finished? 

MR. BROWN: No, I have a few more. 

On Page 221 of Exhibit 1, I object to Mr. O. T. Hogan’s 
definition of an arm’s length relationship, and I object on 
the ground that it calls for a legal conclusion from a witness 
not qualified to give it. I also object to it as being imma- 
terial. 

On Pages 265 to 266, I object to the answer dealing with 
Mr. Teschke’s definition of arm’s length, and I object to it 
as being utterly immaterial. 

I object to the entire testimony on Pages 403 to 405 of 
Exhibit 1 dealing with Mr. Stout’s testimony as to certain 
alleged police records as constituting pure hearsay; and 
second, that any police record referred to was not properly 
authenticated. 

I object to Mr. Hicks’ testimony therein on cross-examina- 
tion re Mr. George C. Campbell on the ground that it is ut- 
terly immaterial since it related to a matter alleged to occur 
after the close of the license year in question, and after the 

defendant’s charges were made against the plaintiff. 
748 I also object to Mr. Hicks’ answer on the ground 

that they obviously were based on nothing within his 
personal knowledge. 

I object to Mr. Hicks’ testimony on Page 440 to 441 in 
response to questions by defendant whether Mr. R. I. Camp- 
bell signed applications in blank. My objection to his an- 
swer is that it is hearsay and something to which the wit- 
ness obviously did not testify based on his own knowledge 
as he had repeatedly stated therein. 
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I object to the testimony on Pages 442 to 443 of Exhibit 1 
which covers Mr. Hicks’ testimony on cross-examination re 
an agent named Sam Wilner. The basis of the objection is 
that it is immaterial and incompetent since it relates to 
matters alleged to have occurred after the close of the 
license year for which the charges were based and was made 
after—and occurred after the charges were made. 

Now, going to Exhibit No. 2, which purports to represent 
certain exhibits which were given to the Superintendent in 
the course of his investigation, I object to Joint Exhibit 2-B 
since it is not what it purports to be, (a) it is not a copy 
of the indictment of Mr. Hogan; it is an arrest warrant. 
Two, it is not properly authenticated and it is not the best 
evidence. 

I object to Government’s Exhibit 2 which purports 
749 to be a list of 39 United agents having police records. 
I object to the list as hearsay. 

Insofar as the transcript, Exhibit 1, shows admissions by 
defendant’s witnesses, that a number of names were listed 
erroneously, and defendant’s witness Stout in that tran- 
seript was unable to identify or to testify actually that the 
“No” answer referred to on Government Exhibit No. 2 
were all made on applications filed with the department or 
endorsed by plaintiff’s General Agent. 

I object to Government Exhibit No. 3, which is an affidavit 
by one John W. Neville, on the ground of hearsay; we, of 
course, having no opportunity to cross-examine or impeach 
Mr. Neville, and in this connection, I note to the Court a 
certified copy of Mr. Neville’s plea of guilty and a suspended 
sentence for income tax evasion. 

I object to Government’s Exhibit 5 being a part of Exhibit 
2 which are certain pages extracted from what is now in 
this record as Plaintiff’s Exhibit 3 in its entirety. I object, 
one, on the ground that it is only part of the record, and 
that the entire record should be put in. In the second place, 
I object to it as being pure hearsay and not having been 
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identified by any person competently for admission into the 
record, which is in accordance with the ruling your Honor 
has made herein with respect to Exhibit 3. 
16; Just for safety’s sake, I make an objection to Joint 
Exhibit 1-A. There, in paragraph 4 a reference is 
made to “the following statement” in the 1954 report of 
examination, Pages 15-25. It is not actually included there- 
in, but I merely do this to cover my objection made with 
respect to Government Exhibit No. 5. 

I also object to Government’s Exhibit 7, constituting part 
of Exhibit 2 referred to herein. 

That constitutes an alleged application for license with 
an attachment, a statement by plaintiff’s regional manager, 
and an alleged police report relating to one Sam Wilner. 
I object to this (a) on the ground that it is irrelevant since 
the document for itself shows that no application was filed 
with the department for one Sam Wilner until long after 
the close of the license year here in issue. 

I also object to the alleged police record as hearsay, and 
as not being properly authenticated. 

As to Government Exhibit 8, constituting a part of Ex- 
hibit 2 herein, this represents an application for license or 
2 combination of an application for license, an alleged 
statement by plaintiff’s regional manager, also an alleged 
police record and attachment and a letter relating to one 
George C. Campbell. 

I object to this entire exhibit as being irrelevant 

751 on the basis that the license, purported license appli- 

cation, constituting a part of this, is dated May 5, 

1959, and obviously arises after the close of the year, of the 
license year here in issue. 

I also object to the alleged police record as hearsay and 
that it is not properly authenticated. 

I further object to the attached letter constituting a part 
of that Government Exhibit 8 on the ground that he was 
not made available for cross-examination by counsel for 
plaintiff. 
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As to Government Exhibit 9, constituting a part of Ex- 
hibit 2, it purports to represent a list of license applications 
by a number of agents for plaintiff. 

THE COURT: At this time we will take a recess for five 
minutes. 

(Whereupon, a short recess was then taken.) 

MR. BROWN: Continuing, your Honor—and I have not 
much more. 

As to Government’s Exhibit 9, constituting a part of 
Exhibit 2 just offered, it consists of the license applications 
for a number of agents for plaintiff. 

I object to the one particular license application to the 
extent that there is attached thereto an alleged police record 

of one Andrew Shannon Brown, no relation, as being 
752 hearsay; also that it is not properly authenticated; 

also that it is not a D. C. police record, and so is with- 
out the basis of the defendant’s charge; and also that it was 
not referred to and identified as a part of the exhibit when 
defendant’s counsel offered Exhibit 9 at the Administrative 
Investigation. 

I call the Court’s attention to transcript page 478 as sup- 
porting the last statement. 

I object to defendant’s obtaining—constituting part of 
Exhibit 2 referred to hereinabove which represented alleged 
police records of some 34 United agents. The first basis 
of my objection is that each one of the documents is hearsay. 
Two, that no one of the documents has been properly authen- 
ticated; that no one of the documents as a matter of law 
constitutes proof of any charge made against any individ- 
ual, and at least insofar as the document relating to one 
Carl Edward Studds, Jr., is concerned, it being admittedly 
inaccurate as to which see admissions of defendant’s witness 
Stout and Exhibit No. 1 herein, pages 400 and 401. 

Now, in connection with my objection to respondent’s 
Exhibit G contained as a part of Defendant’s Exhibit 2 here- 
in, you will note that I am objecting to a document which 
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was placed in the record by representatives of the plaintiff 
herein. 
753 I would like to further explain the basis of my 
objection. It is well known that in a proper Adminis- 
trative Hearing, which I of course do not admit occurred, 
hearsay evidence is received. Since the document going into 
that record as Government’s Exhibit 2 was submitted on 
behalf of the Government, it was necessary for plaintiff 
herein to attempt to counter it by further hearsay evidence. 
So I think I am entitled to object to our own exhibit in that 
investigation as representing hearsay. 

MR. UMSTEAD: If it please the Court: Mr. Brown’s 
objection to all of these things, some of which he presented 
for your Honor’s consideration, so how they are objection- 
able when they were heard before, I don’t know. 

He also objects with reference to certain things which his 
¢o-counsel stipulated would be received at the Administra- 
tive Hearing, and we all know that there were many wit- 
nesses at this hearing who have referred to things which 
are in the Administrative Hearing and for this Court to 
pass upon the allegation which is an issue in this case by 
the plaintiffs that the Superintendent’s action was arbitrary 
and capricious and an abuse of discretion, certainly all of 
this material which he received, of necessity, would have 
to be considered. Otherwise, this Court would have no ra- 

tional basis upon which to make any such determina- 
754 tion as plaintiff’s counsel asks. 

THE COURT: The Insurance Commissioner I 
don’t believe sits as a person who is skilled in the law and in 
these Administrative Hearings the proceedings are not 
usually governed by technical rules of evidence, and I will 
overrule your objections. 

Defendant’s Exhibits 1 and 2 are admitted. 

(Whereupon, Defendant’s Exhibits 1 and 2, pre- 
viously marked for identification, were received in 
evidence.) (Previously admitted.) 
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MR. BROWN: Youare overruling my objections without 
examining the record or the documents with respect to which 
the objections were made? 

THE COURT: Yes. I haven’t read this transcript that 
the defendant has introduced here a few minutes ago. 

MR. BROWN: I just thought your Honor, on those ob- 
jections, would reserve action until the time you considered 
the case. 

THE COURT: Well, as I said, I don’t feel it is necessary 
to do that because in these Administrative Hearings the 
technical rules of evidence do not usually govern. 

MR. UMSTEAD: With the reception of Government’s 1 
and 2, your Honor, the Defendant rests. 

THE COURT: Very well. 


* * * * * e 


Filed February 9, 1960 
1 Tuesday, November 24, 1959 


Deposition of ALBERT F. JORDAN, taken in behalf of 
the plaintiff, 


s * * 2 


2 PROCEEDINGS 
Thereupon 
ALBERT F. JORDAN 
having been first duly sworn, was examined and testified as 
follows: 
- * . s es * e 
8 Q. Would you consider it to be a complaint where 
the person coming to the desk here stated that the 
Company was unable to satisfy him as to the meaning of 
the terms, particular terms of a policy? 
9 A. Yes, I think that is a complaint, because that 
is one of the obligations of a company, to treat the 
policyholders courteously. 
e * * aa 
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Q. What is the practice of the Department—Strike that. 
What was the practice of the Department prior to Octo- 
ber S, 1958, on making records of alleged complaints? 


10 THE WITNESS: I would say that the Depart- 

ment had no established policy or binding rule, on 
that subject, due to the fact that complaints ordinarily are 
not in great enough volume with any particular company 
to warrant any systematic or elaborate procedure concern- 
ing them. But where any particular company—— 

MR. BROWN: Well, now, that is not 

MR. UMSTEAD: Let him answer, please. 

MR. BROWN: I am sorry. 

THE WITNESS: —has complaints in conspicuous vol- 
ume, the people who handle these complaints are supposed 
to keep some record now of the number of them. 

« * * * ° o e ° 


11 If for several months prior to October 8, 1958, the 

volume of complaints against a company had been 
such as to warrant the keeping of records, would it not have 
been brought to your attention? A. If the volume became 
very large, it would have. It is my recollection that some 
record had been kept and that was the basis of Mr. Lom- 
bard’s coming to me originally and bringing this matter to 
my attention, that the situation with respect to United was 
getting out of hand. 


18 Q. How about one every two weeks? Would you 
say that would be infrequent? A. What I meant to 
point out, in the case of most companies, you either have no 
complaints at all, or you have them very infrequently, maybe 
once every two or three years, or something of that sort—— 
Q. Now, you say—exeuse me, A. —to have a complaint 
once a week, for example, that would be conspicuous. 
Q. And yon would begin to keep records on that? A. Yes. 
es * e Ad * 
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Q. I did not ask you whether you—you said that none 
were kept. And I said, since it is a practice of the Depart- 
ment to keep no records, by virtue of the fact that there 

are few complaints made, then my question is, since 
19 no record—if no record were kept as to United, prior 

to October, 1958, that would be indicative that there 
were not too many complaints? A. With emphasis on the 
“if”, I think you are correct. 


* * Ad e e . s 


22 Q. Do I understand that the Department com- 

menced keepmg a record of complaints against 
United in October of 1958? A. That is not my understand- 
ing. Subject to correction, it is my understanding that Mr. 
Lombard was keeping records prior to that time. 


26 Q. Have you ever reached a conclusion or do you 
know whether any of your deputies have reached the 
conclusion in any specifie case of an alleged complaint 
against United, that the complainant was treated unfairly 
by that company? A. Well, I personally have not handled 
any particular complaint, so that I personally have not 
reached any conclusion regarding any particular complaint. 
Q. You personally have not reached any such conclusion? 
A. Not as to any particular complaint, because I have not 
handled the details of it at all. I have dealt through other 
people in the Department. It is my understanding that on 
occasion they, themselves, in their own minds, have con- 
cluded that the treatment was unfair—or what was the word 
you used? 
Q. Treated unfairly. A. Yes. 

Would you state for the record those personnel of 
this Department who have so indicated to you that 
they felt there was such unfair treatment? A. Yes. 

Mr. Lombard is primarily responsible for these complaints, 
and there came a time when he brought that to my attention, 
what he regarded as a fact that complaints against United 
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were getting very out of hand, and he discussed several of 
these cases with me as being typical of the ones that he had 
in mind, and it is my recollection and understanding that he 
felt very deeply that these people had been treated unfairly. 


40 Q. Having proposed in your letter of April 17, 

1959, to take action against United by failure to renew 
its certificate of authority, have vou as a result thereof kept 
pretty close touch on United’s operations subsequent to that 
date? A. Subsequent to April 17? 

Q. Yes. A. Why, ves, I think so. 

Q. Since that date, the number of complaints against 
United, alleged complaints, has not been abnormal, has it? 
A. It is my understanding in discussing this with Mr. Lom- 
bard that the number of complaints has not been abnormal 
since that time. 

Q. Or unusual innumber? A. That is right. 


° 7 ° ° ° ° ° ° 


45 Q. Of what year? A. 1958. And then there was a 
subsequent visit or so, and I think also, maybe, some 

local peopie came to see Mr. Lombard. Of that I am not 

certain. He can tell you about that, if you want him to. 

We outlined to these visitors that it is our usual practice 
to take matters up with the home office when they appear 
to be getting out of hand, and to give the home office an 
opportunity to make such changes or investigations as it 
saw fit. 

Thereafter, I am not aware of any change that the com- 
pany made, so one might conclude that the reason the num- 
ber of complaints decreased could be that they merely aban- 
doned temporarily practices which they had deliberately 
engaged in prior to that time which caused the complaints. 

Q. You used the word “temporarily.” What causes you 
to use it? A. Well, until the dust settled, until they deemed 
it advisable to resume their former practices. I don’t know. 
I am merely saying, in answer to your question, that the 
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fact that the number of complaints decreased, in the absence 
of any showing on the part of the company that they had 
done specific things or changed specific personnel or aban- 
doned specific practices, is not in itself conclusive that the 
company is any better morally than it was to begin 
with. 
46 Q. Admitting that there was at least a substantial 
drop, if the situation were not merely the mainte- 
nance of a normal number of complaints, you are then 
resolving all doubts against the company as to what their 
practices may be in the future or might be? A. No, I am 
merely undertaking to answer your question, sir. I under- 
stood you want me to comment on the alleged fact that the 
complaints dropped off and wasn’t that indicative of some- 
thing or other. 

Q. Well, would you care to, by hypothesis, state how the 
number of claims could have dropped off were there not a 
change of practices? A. Well, I wouldn’t care to. If you 
want me to, I will try. Would you mind going over that once 
more, sir? 

MR. BROWN: Read the question back. 

(Question read.) 

THE WITNESS: Oh, I think, if you want me to speculate 
about this, I think it is entirely possible that a directive 
from the home office to the local people, telling them to settle 
all claims with extreme liberality until further notice, I 
think that could have resulted in a dropping off of com- 
plaints. 


50 Q. Would you consider it reasonable to refuse to 
51 renew the certificate of authority of an insurance 
company on the basis of alleged complaints of policy- 
holders, no record of the name, nature, or number of which 
has been maintained by your Department—— A. Now, this 
is another speculative question, is it? 
Q. You may so treat it. A. I should say, considering the 
question as narrowly as you put it, under that particular set 
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of circumstances, and no other, the Superintendent would 
be unreasonable. 


D4 Q. Trying to put that answer into what I think 

underlies it, are you saying that the fact that a com- 
pany has a lower loss ratio in the District of Columbia than 
it does throughout the balance of the United States gen- 
erally. indicates that they are improperly disposing of 
claims in the District of Columbia? A. I would say it is an 
inconclusive indication of itself. It is not positive proof of 
that. 

Q. Would you state that the existence of such ratio in 
connection with four claims previously made against a com- 
pany was sufficient to cause the Department to refuse to 
renew its certificate of authority? A. No, sir. I would say, 
if there were only four complaints against the company and 
there is nothing about the—— 

Q. I said a written record of four complaints. A. Very 
well. If there is a situation where with respect to a par- 
ticular company there is a written record of only four com- 
plaints and there is nothing about those complaints to indi- 
cate any deliberate attempt on the part of the company to 
cheat people, in that particular case, that particular set of 
circumstances, I think it would be unreasonable to refuse 

the license of the company. 
55 Q. Do you think United attempted to cheat policy- 
holders? A. Yes. 

Q. Is there any evidence in the Department which is indic- 
ative that United made any attempt to cheat a policyholder? 
A. There is nothing as far as I know except the recollection 
of people who handled the claims as to the nature of the 
complaints and the circumstances surrounding them. 


Q. Was there a written record of any kind which indi- 
cated that United was attempting to do or was cheat- 
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56 ing its policyholders? A. I think the record—you 
asked me what I thought—I think the record gives the 
grounds for that belief. 

Q. Would you state what sort of records you have or that 
have been made which is indicative of such? A. I am refer- 
ring to only those which were produced and referred to in 
the hearings. 


Q. Mr. Jordan, in your charge against United pred- 
icated upon the appointment and licensing of persons 
having police records in the District of Columbia, will 

61 you define for us what you mean by a police record? 
A. I mean a record such as that put into evidence 
showing that the person involved had been taken into cus- 
tody by the police and charged with some offense against 
the law. 
Q. Would you consider that a man who has been charged 
and arrested and acquitted has a police record? A. Yes. 


68 Q. Now, Mr. Jordan, by the very existence of Ques- 

tion 7 and the fact that you initiated the practice of 
inquiring from the Police Department as to the police rec- 
ords of applicants for or holders of agent’s licenses, would 
you please state why the Department has never required 
that each applicant submit with his application either a copy 
of his Metropolitan Police record or a statement by the 
Police Department that he has no record? <A. Well, we 
have never considered that advisable. That is why we have 
not required it. 


79 Q. Your Department has knowingly licensed peo- 
ple with police records, has it not? A. Yes. 

Q. In other words, your Department does not follow the 
practice of refusing an applicant a license merely because 
he has a police record? A. Not on that sole reason, that is, 
I do not refuse it—— 
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Q. Merely because of —— A. Merely because of the exist- 
ence of any record. 


so Q. Is it the uniform practice of the Department to 

refuse to renew a license where Question 7 has been 
improperly answered by the applicant? A. There is no uni- 
formity about it. Each case is considered solely on its own 
merits. 


d ° * o ° 2 ° * 


108 Q. Well, have you ever promulgated any rules or 

regulations dealing with the steps which a company 
must take in investigating a potential agent before sub- 
mitting his name for licensing? A. No. 


113 Q. Do you know, of your own knowledge, whether 
since early this year United has instituted the prac- 
tice of requiring each applicant to produce a police—a copy 


of a police record from the Metropolitan Police Department 
or a certificate that none exists? A. I must say that I do 
not know of my own knowledge. 


Q. Do you believe they have instituted that practice? A. 
As I remember it, there was some testimony to that effect. 
I have no reason to doubt it. I don’t know. 


BY MR. BROWN: 
114 Q. Do you think it is peculiar—now that since early 
this license year they have instituted such require- 
ment of obtaining a police report, that that is material, or 
is this a material factor, in determining whether action 
should be taken by the Department with respect 
115 to this charge? A. I don’t think it has anything to 
do with this case at all. It is what you might call a 
deathbed conversion. 


* * * * e * Sd e 


126 Q. What company did you cause a complete check 
to be made on the balance of the agents? A. I did 
that in the case of Franklin. 

Q. What did that check disclose? 

MR. UMSTEAD: I object to that. This is completely 
immaterial. 

MR. BROWN: All right, I will rephrase it in an attempt 
to—it is not immaterial, but I will rephrase it in an attempt 
to satisfy you. 

BY MR. BROWN: 

Q. Did that examination disclose that there was a con- 
siderable number of their agents who had police records 
and had answered “no” to Question 72 A. You mean inves- 
tigation, don’t you? 

Q. That is right. A. Or examination? 

Q. That is, investigation through the Police Department. 
A. It did disclose that there were a number of such persons. 

Q. Now, what action did you take against that company? 
A. I took no action against the company, as such. 


127 Q. Is it a proper conclusion that the mere submis- 
sion by a company of agent’s application for licenses 
or renewal of men who have police records that answered 
“no” to Question 7 is not sufficient ground for refusal to 
renew the company’s certificate of authority? A. I would 
say it is not necessarily sufficient ground. 
128 Q. Do you think it appropriate for an insurance 
company in submitting an applicant’s name for li- 
censing after making a retail credit or Hooper-Holmes type 
of check, plus a personal investigation of the individual, 
his family, his references, and his employers, to rely upon 
the applicant’s negative answer to question 7? A. Assum- 
ing that all of its investigation was sincere, thorough, con- 
scientious, I think it could rely on it, yes. 
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132 Q. Now, when you learn that a company has sub- 

mitted such an application, you state that it is called 
to the attention of the company. Is that correct? A. That 
is correct. 

Q. And a request is made for information. Is that cor- 
rect? A. That is correct. 

Q. Now, a little simple question: Prior to taking any 
punitive action with respect to that situation, do you make 
a finding or determination whether that submission by the 
company was with a knowledge that the statement or the 
answer to Question 7 was false? A. Action against the 
company ? 

Q. I said, the application was submitted by the company 
—yes, against the company. A. Certainly, I would. 

Q. All right. If you determined that the submission was 

not with knowledge, would you take punitive action on 
133 that ground? A. Against the company? 
Q. That is right. A. No. 


136 Q. Now, Mr. Jordan, prior to taking any action 

with respect to United, did you determine that those 
applications had been submitted with knowledge their an- 
swers were false? 

THE WITNESS: Would you read that, please? 

(Question read.) 

THE WITNESS: Yes. 

BY MR. BROWN: 

Q. Is the entire evidence on which such determination 
was made, a part of the record of hearing in that case? 
A. I don’t know whether it is or not. I don’t mind telling 
you what I have in mind. There are several letters to the 

company at its home office and there was also several 
137 conferences with home office people in which the en- 
tire matter was gone into. There was no doubt what- 
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ever, I think, on the part of the company as to what they 
were faced with. 


e . * ° ° e ° * 


139 Q. Have you ever issued any instructions to guide 

insurance companies in determining whether their 
conduct in submitting new or renewal agency license appli- 
cations for men who they know have police records, may 
cause those companies to forfeit renewal of their own cer- 
tificates of authority. A. No. 


« - * es s e e es 


144 Q. Has the Department, to your knowledge, ever 
refused to renew the certificate of authority of any 
insurance company solely for the reason that it has caused 
to be submitted agents’ applications wherein Question 7 is 
answered in the negative, although the applicant had a po- 
lice record? A. No. 
Q. Has the Department, to your knowledge, ever refused 


to renew the certificate of authority of any company other 
than United for the reason that it has submitted an agent’s 
application who answers Question 7 in the negative, al- 
though the applicant had a police record? 


* . oe sd Sd e * e 


145 THE WITNESS: My answer is, I did not refuse 
the license of United on that sole ground. I have 
never refused to license any company on that sole ground. 


Q. Mr. Jordan, does the Department have any rec- 

ord indicating that a policyholder suffered a pecuni- 

ary loss as a result of any action of an agent of United 

who was possessed of a police record? A. I don’t know. 
Not to my knowledge. I don’t know of any. 


Q. Mr. Jordan, has the Department ever promulgated 
any rules or regulations or issued any instructions to for- 
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eign insurance companies as to the frequency with 
169 which they are required to supply the Department 
with official reports of examination? 

MR. UMSTEAD: When you say foreign companies, you 
mean companies other than in the District of Columbia? 

MR. BROWN: Other than domiciled in the District of 
Columbia, but nevertheless domiciled within the United 
States, which is the definition in the statute. 

THE WITNESS: No. 

BY MR. BROWN: 

Q. Well. if filing such report within a minimum period 
is to be required by the Department, do you not feel it fair 
that some such rule should be promulgated? A. I would 
say that if the Department is to require every company to 
so file its report, then obviously that requirement should be 
promulgated. Does that answer your question? 

Q. That is a fair statement. 


176 Q. Do you know why there was a delay in the sub- 
177. mission of United’s official report of examination? 
A. No, I do not. 


191 Q. Mr. Jordan, upon learning about an examina- 

tion that was currently under way of United, did you 
make any offer to your Zone Chairman to assist in any way 
in the conduct of that investigation? A. No, sir. 

Q. Why not, in view of the fact that you were concerned 
about the company’s operation? A. The law contemplates 
I may, in lieu of making my own examination, rely on the 
report made by its home State. I should say, under the 
auspices of the home State. 


193 Q. Now, were there any foreign insurance compa- 
nies licensed in the District of Columbia for the year 
beginning May 1, 1959, whose most recent report of 
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194 examination was for a period ending not later than 
December 31, 1953? A. I cannot answer, of my own 
knowledge. I don’t know. 

Q. Would you say that it is not unlikely that there was? 
A. I would think it was unlikely that there would be that 
much of a gap, but the mere fact that there has been a delay 
in submission of a report does not, of and by itself, con- 
stitute grounds for the withholding of the license. As I 
sought to indicate, there could be ‘very sound and satisfac- 
tory reasons for the delay in the making of the report. 


. * * e o * . ° 


196 Q. Apart from the so-called official report of exam- 
ination, has United submitted annually in proper form the 
fmancial statements required by statute to be submitted to 
your Department? A. I believe that is true. 

Q. Did your examination of those financial statements 
disclose any reason for dissatisfaction on the part of the 
Department? A. I don’t recall any. 


200 Q. Do you know whether the certificate of author- 
ity of that company to do business in the District 
of Columbia was renewed for the license year beginning 
May 1, 1959? A. Now, what company is this? 
Q. National Life Insurance Company, of Montpelier, 
Vermont. A. Yes, sir, that company has been licensed con- 
tinually since sometime prior to 1948. 


. * * e i * e e 


202 Q. Well, now, during the almost seven-year period 
from December 31, 1951, to November of 1958, did 

your Department take any action against Northwestern Mu- 

tual Life Insurance Company by reason of any failure to 
file an official report of examination? 

203 A. No, sir. 
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213 Q. Now, going back to my assumption of Corpora- 
tion 1, owned entirely by individual A, and Corpora- 
tion 2, owned 50 per cent by A and 50 per cent by B, would 
you consider it possible, if Company No. 1 was a life insur- 
ance company, that it could conduct any financial trans- 
actions with Company No. 2, without being treated as in 
violation of Section 35-530 of the District of Columbia Code? 
A. With the limited amount of thought I may be able to 
give it at the present moment, I don’t see how it is possible. 
I can tell you that officers of companies generally scrupu- 
lously avoid getting themselves into any situation where it 
could be said that their decision on behalf of their company 
was influenced by personal gain that they might get in deal- 
ing with another company in which they were interested. 


219 Q. Do you know of any situation which ever exist- 
ed with respect to any insurance company authorized 
to do business in the District of Columbia, where the De- 
partment determined that Section 35-530 had been violated 
and a penalty was imposed short of revocation of the certifi- 
cate of authority or failure to renew the license? A. An- 
swering your question literally, sir, in the way it is put, I 
must say no. I don’t want to take advantage of the exact 
words you used, and I will say that there has been at least 
one instance where it appeared probable that what was 
being done was improper. There was no final determina- 
tion of it, and when it was called to the attention of the 
company, the practice in question was immediately discon- 
tinued. In fact, there were two such cases that I know of, 
but the whole thing was handled in its initial stages, there 
was no final determination. 
Q. Was any penalty imposed in either of those two cases 
upon the company? A. No. 
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233 Q. Now, are you aware that when a nolle prosse is 

entered, the man in the State stands as though in 
relation to that he has never been charged, from the legal 
point of view? A. From the standpoint of the Court, that 
obviously is true. 

Q. All right. A. From the standpoint of the District 
Attorney, that may not be true. 

Q. I asked you legally, the legal relation between the 
State and the individual. A. Well, the District Attorney is 
a legal officer, and I dare say that he nolle prosses quite a 
few cases where he is well certain that the man is guilty, 
in his own mind. 


234 Q. Would it be your position, as head of the De- 

partment of Insurance, that any individual connected 
with the insurance business who has been indicted, which 
indictment has been nolle prossed, should sever his connec- 
tion with the insurance business? A. I don’t think we 


should generalize about these things, because these things 
do not happen every day. I think if the indictment has to 
do with something bearing upon the person’s character and 
trustworthiness, I think it is a moral obligation either to 
answer the charge or resign from the company he is with. 


238 Q. Is it your belief that Mr. Hogan conspired with 
anyone to do anything? A. Are you asking me what 
I believe? 
Q. Yes. A. You want me to tell you whether or not I 
believe Mr. Hogan conspired? 
239 Q. I certainly do. A. Then, I do believe that 
he did. 
Q. Predicated on the record? A. I stand by my previous 
answer. 
Q. Is it your belief, as Superintendent of the District 
of Columbia Insurance Department, that an individual con- 
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nected with the insurance business, having been indicted, 
must stand trial, or forever be considered by your Depart- 
ment as being unworthy of engaging in the imsurance 
business? A. I would say that is not necessarily true. 

Q. Mr. Jordan, is there in your possession or the posses- 
sion of your Department, any evidence indicating the guilt 
of Mr. Hogan of the charge of conspiracy, other than the 
indictment brought against him? 

THE WITNESS: Will you read that, please? 

(Question read.) 

THE WITNESS: I have no evidence other than that 

reflected in the record. 


e * ° ° e ° e se 


240 Q. Without being unduly technical, Mr. Jordan, 

isn’t it true that the only evidence the Department 
has or ever had of the guilt of Mr. Hogan of that charge 
was the indictment made? A. Answering the question the 
way you put it, I must say yes. 


261 Q. You have before you what I understand to be 
the last official report of examination filed by the 
Northwestern Mutual Life Insurance Company, of Milwau- 
kee, Wisconsin, the filing date on which is November 6, 
1958; is that correct? A. It is correct that I have before 
me examination report of the company which you named, 
which bears the receipt mark in this Department in 1958. 

Q. And what date in 1958? A. November 6, 1958. 

Q. November 6 or November 5? A. (After examining 
document with magnifying glass) Sixth. 

Q. Is that the last official report of that company filed 
with this Department, to the best of your knowledge? A. 
It is. 

Q. Is it not a fact that that report was made as of De- 
cember 31, 1957? A. The report so states. 

Q. Directing your attention to page 2 of that report, does 
it not state that the last examination of the company was 
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made as of December 31, 1951, the last association exami- 
nation of the company was made as of December 31, 1951? 
A. The report so states. 
Q. Now, you have before you what I understand to 
262 be the last official report of examination on file with 
this Department of National Life Insurance Com- 
pany, of Montpelier, Vermont, which bears a filing date of 
March 25, 1955. Is that correct? A. That is correct. 

Q. I ask you to examine the report and to state whether 
_ or not that report of examination covers a five-year period 
ended December 31, 1953. A. According to the first sen- 
tence on page 2 of the report, the company was last exam- 
ined as of December 31, 1948, and the present association 
examination covers the intervening period, to and including 
December 31, 1953. 

Q. Then, the period covered would be four, rather than 
five years—no, wait a minute—the period covered would be 
five years? A. That is correct. 

Q. Do you have any doubt as to the veracity of that state- 
ment? <A. No, sir. 

Q. You now have before you what I understand to be the 
last official report of examination on file with this Depart- 
ment covering Bankers Life and Casualty Company, of 
Chicago, Illinois, and bearing filing date of April 20, 1955. 

Is that correct? A. That is correct. 
263 Q. Will you state the date as of which that report 
was made? A. According to the report, the examina- 
tion was as of June 30, 1952. 

Q. And it covered what period? A. According to the re- 
port, the last examination previous to this one was as of 
June 30, 1950. 

Q. I did not ask you that question. I asked what period 
this report covers. A. I don’t know. 

Q. Further directing your attention to the report, I ask 
you whether it states that the period covered by the exam- 
ination is the period beginning July 1, 1950, and ending 
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June 30, 1952. A. No. I don’t so read this report. The 
thing you pointed to when you handed it to me says, period 
covered, August 31, 1946, to and including June 30, 19—— 
oh, I see what you mean. Period covered by this examina- 
tion, July 1, 1950, to and including June 30, 1952. 

Q. Further directing your attention to the same portion 
of the report, may I ask what it states with respect to the 
date of the last preceding examination? A. It states, under 
the heading date of last examination, December 22, 1950, 

period covered August 31, 1946, to and including 
264 June 30, 1950. 


266 Q. The date this report was filed was April 20, 
1955. Have you requested the company to file an- 
other official report of examination? 

267 A. No. 

Q. Have you taken any steps against the company 
for failure to file a report since that date? A. No. 

Q. Now, during the course of our session yesterday, Mr. 
Jordan, we requested that you obtain for us certain of your 
departmental information dealing with agents’ applications 
for licenses where the individual had a police record. This 
request was narrowed to four companies. Have you made 
or caused an examination to be made of your files in this 
respect as to Equitable Life Insurance Company, Wash- 
ington, D.C.? A. Yes, I have. 

Q. Did that examination or investigation disclose that 
that company has any licensed agents with police records? 
A. It did not so disclose. 

Q. Turning now to John Hancock Mutual Life Insurance 
Company, what did that examination or investigation dis- 
close? A. It disclosed four instances of persons licensed by 
John Hancock who had police records of some sort. 

Q. Would you state for the record the name of each such 
agent and how in his application for license he answered 
Question 7, and whether he is now licensed? A I am 
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unable to state of my own knowledge how he may be licensed 
as of this morning, but I suppose you refer to a 
268 = fairly recent date— 
Q. The date, if necessary, and if you are going to 
quibble about it—— 

MR. UMSTEAD: Please. Please. 

MR. BROWN: We will determine whether he is new 
licensed or not. 

MR. UMSTEAD: Don’t argue with the witness. Just ask 
him questions. If you have a question please ask it. 

BY MR. BROWN: 

Q. Are they now licensed? A. I am unable to state, sir, 
whether or not these persons are'at the present instant 
licensed, and by “now” I assume that you mean the present 
instant. If you mean a fairly recent date, I can testify. 

Q. Well, would you care to fix a date on which we might 
agree? A. No, sir, I would not. | 

Q. Would you agree to a date of November 1 of this year? 
\ A. Yes, I can say that it is my understanding that as of 
, that date that they were licensed. 

Q. Well, would you read the names, the answer that they 
* made to Question 7, and whether or not on November 1 of 
this year they were licensed by this Department? A. Their 
names are: Feeney, Flynn, Kennedy, and Ragnell. 
269 Itis my understanding that each of these persons was 
licensed as of November 1, for John Hancock Mutual 
Life Insurance Company. 

Q. Now, excuse me, sir,—may I interrupt? When you say 
you understand that they were licensed as of November 1, 
do you mean by that that on that date they were possessed 
of a license? <A. Yes. 

Q. You don’t mean that was the licensing date? A. No, 
sir. Continuing to answer your question, it is my under- 
standing from our records that Mr. Keeney answered “yes” 
to Question No. 7. Mr. Flynn answered “no.” Mr. Kennedy 
answered “no.” Mr. Regnell answered “no.” 
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Q. Directing your attention now to the Prudential In- 
surance Company of America, did the investigation made 
by your office subsequent to our request yesterday disclose 
whether on November 1 of this year that company had any 
agents with police records, and, if so, how did they answer 
Question 7? A. In the case of Prudential, there were three 

such persons: Mr. Keeney; who is the same Mr. 
270 Keeney previously referred to; he answered “yes.” 
Mr. Lopez answered “no.” Mr. Slaby answered “no.” 

Q. Now, directing your attention to United Benefit Life 
Insurance Company, did such office investigation made since 
yesterday disclose whether or not that company on No- 
vember 1, 1959, had licensed as agents any person or per- 
sons with a police record, and how did he or they answer 
Question 72 A. Yes. In the case of United Benefit, there 
was one such person, namely, one Tavan, who answered 
“ves” to Question 7 in his application. 

Q. Now, Mr. Jordan, has the Department ever made a 
specified and special examination of each or investigation 
of any one of these companies covering all of its agents for 
the purpose of determining whether or not the agents for 
that company or any one of them have police records? 

May I elaborate, if it will help you to answer that, by ask- 
ing you whether or not the information you have just given 
me with respect to these men, where the answer to Question 7 
was in the negative, was determined in the course of an 
investigation which you yesterday testified you had started 
against all companies with the Metropolitan Police Depart- 

ment? A. These records were revealed through 
271 ~+— purely routine examination. 

Q. Then no special investigation of this point was 
made as to any one of these companies? A. No special 
investigation? 

Q. That is right. I mean by that, dealing with respect to 
any one of these companies, did you make a particular 
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agents had police records? A. If I understand the questiuis, 
the answer is no. 


Filed Oct. 26, 1960. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2263-’59 


Unrrep Insuzance Company or AMERICA, @ corporation, 
Plaintiff, 


Vv. 


Axzert F. Jorpan, Superintendent of Insurance for the 
District of Columbia, Defendant. 


STIPULATION OF RECORD 


COME NOW the parties jointly, by their attorneys, and 
stipulate that the following plaintiff exhibits, introduced 
and received in evidence, shall be certified and transmitted 
to theUnited States Court of Appeals for the District of 
Columbia Circuit as a part of the Record on appeal: 


Exhibit 
No. Description 
1 Copy of letter (2 pp.) 4/17/59 to United Insurance 
Co. of America from Defendant 
2 6 pp. copy of letter to Plaintiff 8/11/59 from De- 
fendant 


Exhibit 


No. 
3 
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Description 


Official Report of Examination 12/31/54. United 
Insurance Co., State of Illinois 
Annual Statement of Plaintiff 1958 


5 State of Ilinois Report of Convention Examination 


of Plaintiff 12/31/58 

Copy of Insurance Policy No. H.C. 415 

Copy of letter of 10/3/58 from D. C. Insurance Com- 
missioner to Plaintiff 

Deposition of Albert F. Jordan (subject to Defend- 
ant’s objections) 

Letter 3/24/59 to Jordan from Director of Insurance, 
State of Hinois 


5 Photostat copy of indictment, U. S. Court, District 


V2BBRBNR RBBE 8 


of Oregon, John W. Neville 

Analysis of Premium Income (paper entitled) 
Copy of letter to Plaintiff re complaint R. T. King 
from D. C. Insurance Dept. 

2 pp. copy of letter to D. C. Dept. of Insurance from 
United Insurance Co. of America 

Carbon copy of letter to Campbell from Chairman 
of Board 11/6/58 

Figures from Accident & Health Exhibit H Annual 
Statements 1954-58 

Claim blank 

Copy of indictment vs. Hogan, et al., South Carolina 
Agent’s application for license 

Application for Agency with United Insurance Co. 
of America 

United Insurance Co. form letter 

Investigation Report Form (retail credit) 


Form letter United Insurance Company of America 
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Description 


Application for Agency 

Form letter signed by Garfinkel 

Form to be filled in by applicant 
Letter to Jordan 4/20/59 from Gerber 


/s/ Fred W. Peel 
Freep W. Psu 


/3/ Harry L. Brown 
Harry L. Brown, 
Counsel for Plaintiff, 


_ 18/ 


/s/ Lyman J. Umstead 
Lyman J. Umsrean, 
Assistant Corporation 
Counsel, D. C., 
Counsel for Defendant. 


Dated: October 26, 1960. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 
Usrrep Issurance Compaxy or America, Plaintiff, 
Vv. 
Avsert F. Jorpax, Superintendent of Insurance for the 
District of Columbia, Defendant. 


MEMORANDUM 

The Court will find for the plaintiff. 
Bursetre SHELTON Matruews, Judge. 
Filed July 11, 1960. 

IN THE 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Action No. 2263-59 
Usrrep Ixsvraxce Company or America, Plaintiff, 
v. 


Apert F. Jorpax, Superintendent of Insurance for the 
District of Columbia, Defendant. 


This cause came on regularly for trial, all the parties 
being present and represented by counsel, whereupon evi- 
dence was adduced by the respective parties and the cause 
was duly argued by counsel, and the Court now being fully 
advised in the premises, makes and adopts the following: 


FINDINGS OF FACT 


1. Plaintiff, United Insurance Company of America, is a 
corporation organized under the laws of the State of Dlinois 
in 1927. Its principal office is in Chicago, Illinois. Its busi- 
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ness consists in issuing ordinary, industrial, and group life 
insurance contracts, and commercial, commercial group, and 
industrial accident and health insurance contracts. 

2. On December 31, 1958, plaintiff was licensed to do busi- 
ness in 43 states and the District of Columbia. On such 
date, plaintiff’s total admitted assets exceeded $101,000,000 
and its paid-up capital and unassigned surplus were approx- 
imately $16,000,000. During 1958, its premiums were ap- 
proximately $73,700,000, of which $2,185,000 was received in 
the Distriet of Columbia. 

3. Plaintiff operates in the District of Columbia. pri- 
marily on an “industrial basis”, i.e., the premium consid- 
eration for its policies is ordinarily payable on a weekly 
basis—although such payment may be provided for on a 
monthly or bi-monthly basis. The policies are issued pri- 
marily to people who cannot afford to pay for insurance 
far in advance and upon whom plaintiff’s agents regularly 
eall for the collection of such premiums. Premiums on the 
industrial policies run as low as to 3 to 5 cents a week but 
generally range from $0.25 to $2.00 depending on the type 
and amount of benefit. The number of policies assigned to 
an individual agent is known as an industrial debit which 
is really “a collection route on premiums”. The method 
whereby plaintiff’s industrial agents are compensated in- 
volves two factors: (a) a straight commission of 20% upon 
the amount of premium which he collects plus (b) an amount 
equivalent to 20 times the premium increase produced on 
his debit. 

4, In April of 1959, plaintiff had outstanding 75,486 poli- 
cies of insurance in the District of Columbia. Of these, 
47,584 were life policies and 27,902 were accident and health 
policies. Of the total number of policies, 72,398 (or 96%) 
were industrial policies. 

5. During the calendar year 1958, approximately 14,400 
claim settlements were made by plaintiff in the District of 
Columbia. Of this number, some 13,200 were in the accident 
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and health field, while approximately 1,200 were in the life 
insurance field. Accident and health claim settlements are 
normally paid in cash which is delivered to the claimant by 
the agent for the convenience of the policyholder. When 
for any reason it becomes necessary, with respect to indus- 
trial policies, to cease premium collections by personal call 
of the agent and to require that they be paid by mail, the 
normal result is that the policies are permitted by the pol- 
icyholder to lapse. Plaintiff’s Chairman of the Board esti- 
mates that if plaintiff’s District of Columbia industrial busi- 
ness had to be placed on an “office debit”, requiring premium 
payment by mail, 85% of the policies would lapse within two 
years. If rewritten by another company, the insurance 
would call for a higher premium due to advancing age and 
change of condition of health. On policies not permitted to 
lapse, the policyholder would be subjected to difficulty in 
obtaining and filing claim forms and lose the conveniences of 
having his claim paid in cash and his premium collected 
by the agent. 

6. The number of personnel in plaintiff's Washington, 
D. C. office amounts to 136 persons, including agents. That 
office payroll, including compensations to agents, amounts 
to over $1,000,000 a year. 

7. Plaintiff was first licensed to do business in the District 
of Columbia on May 21, 1945 and its certificate of authority 
was renewed by the Department of Insurance of the District 
for each successive license year up to and including the 
license year ended April 30, 1959. For the 10-year period, 
1949 through 1958, plaintiff’s premium income in the Dis- 
trict of Columbia increased from $429,000 to $2,185,000. 

8. Plaintiff duly filed its application for renewal of its 
certificate of authority to transact business in the District 
of Columbia for the license year beginning May 1, 1959. 
By letter dated April 17, 1959, the defendant informed plain- 
tiff that for five stated reasons he was not satisfied that 
plaintiff was qualified under the laws of the District of Co- 
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lumbia so as to be entitled to do business therein. He 
further stated that he would not renew the certificate of 
authority until he was “satisfied in these respects” but that 
upon request he would “hold a hearing” with respect to the 
application. 

9. In May and June of 1959, the defendant Superintend- 
ent continued his ‘‘investigation”’ of plaintiff under section 
35-404, D. C. Code, 1951 Edition. Thereafter, by letter dated 
August 11, 1959, in which he reviewed the five charges made 
against the company and stated his conclusions with respect 
thereto, he refused to issue the certificate of authority on 
the basis that “the issuance or renewal of such certificate 
would adversely affect the public interest.’? Thereupon 
plaintiff instituted this action. 

10. It is stipulated that the five charges stated in defend- 
ant’s letter to plaintiff dated April 17, 1959 constitute the 
sole basis of the defendant’s refusal to renew plaintiff’s 
certificate of authority. 

11. The defendant’s first charge was that during the cur- 
rent license year his Department has had an abnormal num- 
ber of complaints from claimants under plaintiff’s policies, 
alleging unfair or discourteous treatment. 

12. For a short period of time during the license year 
ending April 30, 1959, there were an unusual number of 
complaints against plaintiff. No record was kept by defend- 
ant of those complaints, however, and defendant failed to 
distinguish between them as to how many appeared to be 
justified and how many unjustified. The period involved is 
estimated at four to six weeks prior to October 8, 1958 and 
the number of complaints then made at six per week. A 
large part of the problems arose from failure of the policy- 
holders to understand the terms of their policies. The plain- 
tiff was notified of complaints during such period and inso- 
far as complaints were made known to plaintiff, a reason- 
ably prompt, diligent and good faith effort was made by 
plaintiff to meet the situation with the result that from 
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October S, 1958 to April 30, 1959, or for the last six months 
and 22 days of the license year ending April 30, 1959, there 
were only eleven alleged policyholder complaints against 
plaintiff. This was not an unusual number reasonably to be 
expected in the ordinary course of business. 

13. In his ruling letter of August 11, 1959, the defendant, 
referring to charge 1, states that “in this connection it 
appears significant” that plaintiff's loss ratio on health and 
accident insurance was substantially lower in the District 
of Columbia than its average nation-wide during each of 
the five years 1954 through 1958. There is no evidenced re- 
lationship between plaintiff’s lower District of Columbia 
loss ratio and an abnormal number of complaints alleging 
unfair or discourteous treatment (a) because a lower loss 
ratio existed in the four previous years during which there 
is no allegation or evidence that complaints were abnormal 
in number, (b) because plaintiff’s industrial business, re- 
quiring. in the aggregate. a higher premium than commer- 
cial, is proportionately greater in the District of Columbia 
than nationwide, and (¢) because the District of Columbia 
has a higher level of stable employment and is not subject 
to industrial unemployment which gives rise to increased 
claims. 

14. The defendant’s second charge was that during the 
current license year plaintiff “has appointed and has caused 
this Department to license as agents for” plaintiff “more 
than 30 persons having police records in the District of 
Columbia (not including metropolitan Washington)”, the 
term “police records” being used in the sense of indicating 
an arrest or criminal charge or conviction. 

15. Plaintiff employed reasonable prudence in the investi- 
gation of applicants for agency positions in the District of 
Columbia. There is no evidence that plaintiff had knowl- 
edge of police records of its agents where such records 
were not revealed on the license applications submitted to 
the Insurance Department. There is no evidence that any 
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of the persons whom plaintiff caused the Insurance Depart- 
ment to license during the year ended April 30, 1959 and 
who are alleged to have had D. C. police records engaged 
in any improper behavior as agents. 

16. The defendant’s third charge was that plaintiff “has 
not furnished” his Department with any official report of 
examination showing plaintiff’s financial condition since the 
report which was made as of December 31, 1954. 

17. Counsel for defendant has stipulated that there is no 
issue in this case regarding the financial condition of plain- 
tiff. On May 1, 1959, there was on file with the defendant 
plaintiff’s financial statement for the year ended December 
31, 1958, as required by the District of Columbia Code, 
section 35-407. That report showed that plaintiff met the 
District of Columbia requirements as to capital and surplus. 

18. There is no requirement either by statute or by Dis- 
trict of Columbia Insurance Department regulation that an 
official report of examination be filed with the Department 
at any prescribed interval of time. Plaintiff did not fail to 
furnish to defendant any official report of examination 
which was available to plaintiff. 

19. The Illinois Department was unable, by reason of lack 
of manpower, to make an examination of plaintiff during 
the year 1958. Prior to April 17, 1959, the defendant was 
notified of this fact by that Department; he was further 
notified that an examination of plaintiff had been called to 
begin April 20, 1959. The report of that examination, con- 
ducted by examiners of the insurance departments of six 
states, including a state representing the zone of the Na- 
tional Association of Insurance Commissioners in which 
the District of Columbia is located, was approved by the 
Director of Insurance of the State of Illinois on December 
22, 1959 and was filed with the defendant on January 13, 
1960. Plaintiff did not delay this official examination of 
its affairs. 
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90. The defendant’s fourth charge was that officers and 
directors of plaintiff participated in an arrangement with 
another corporation which they controlled whereby they 
were “pecuniarily interested” in purchasing control of other 
insurance companies in apparent violation of section 35-530, 
D. C. Code, 1951 Edition. 

21. The evidence does not show a violation by plaintiff 
of section 35-530. While officers and directors of plaintiff 
were shareholders and officers and directors of another cor- 
poration with which plaintiff had transactions involving the 
purchase of control of other insurance corporations, there 
is no evidence that the officers and directors of plaintiff 
were pecuniarily interested in such transactions either as 
principal, co-principal, agent or beneficiary within the 
meaning of section 35-530. 

22. The defendant’s fifth charge was that in 1955 Mr. 
O. T. Hogan, the principal officer of plaintiff, was indicted 
in the State of South Carolina for conspiring to defraud 
the Capital Life Insurance Company, but avoided being 
brought to trial by successfully resisting extradition. 

23. Mr. Hogan was so indicted and did successfully resist 
extradition from the State of Illinois. He resisted extradi- 
tion on the advice of counsel. There is no evidence that 
Mr. Hogan was guilty. The indictment was nolle prossed 
after three of the four persons who were alleged to have 
conspired with him were tried and acquitted. There is no 
evidence reflecting adversely on Mr. Hogan’s character, in- 
tegrity, or eligibility to serve as the principal officer of an 
insurance company doing business in the District of 
Columbia. 

24. Failure to renew plaintiff’s certificate of authority to 
operate in the District of Columbia would have a substantial 
adverse effect upon the holders of approximately 75,000 
policies of insurance and would destroy a substantial going 
business built up over a fifteen-year period. 
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CONCLUSIONS OF LAW 


Whereupon, the Court concludes as a matter of law that: 

1. Upon the refusal of the defendant to rnew plaintiff’s 
certificate of authority to operate as a life, health and acci- 
dent insurance company in the District of Columbia for the 
license year which began May 1, 1959, plaintiff was author- 
ized by statute to appeal to this Court, and have the cause 
tried as an equity case. (District of Columbia Code, 1951 
Edition, section 35-427) Plaintiff proceeded by trial de novo. 
(Columbia Auto Loan v. Jordan, 196 F. (2d) 568, 90 U.S. 
App. D.C. 222) 

2. In such trial de novo, the burden is on the plaintiff to 
establish by a preponderance of the evidence its claim that 
the defendant’s refusal to renew the plaintiff’s certificate of 
authority to do business in the District of Columbia was 
arbitrary and capricious in that the defendant’s findings 
upon which he based said refusal were not supported by 
substantial evidence or do not afford a proper basis for the 
determination reached by defendant. 

3. The evidence adduced upon the trial de novo prepon- 
derates in favor of the plaintiff. 

4. There was no substantial evidence before the defend- 
ant justifying his conclusion that he was not satisfied that 
plaintiff is qualified under the laws of the District of Colum- 
bia so as to do business therein, or his conclusion that he 
was not satisfied that plaintiff is worthy of public confidence. 

5. Defendant’s charges against plaintiff do not describe 
a basis, under section 35-404, District of Columbia Code, 
1951 Edition, as amended, for the refusal to renew plain- 
tiff’s certificate of authority to operate in the District of 
Columbia. 

6. The insurance business is imbued with a public interest. 
The plaintiff did not use its certificates of authority here- 
tofore issued to it in a manner contrary to the public inter- 
est or contrary to law. 
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7. On the basis of the evidence adduced before it, the 
Court concludes that the plaintiff is qualified under the laws 
of the District of Columbia so as to do business therein and 
that plaintiff is worthy of public confidence. 

§. Renewal of plaintiff’s certificate of authority to oper- 
ate in the District of Columbia would not adversely affect 
the public interest; failure to renew it would have an 
adverse effect on the public interest. 

9. Plaintiff is entitled to the renewal of its certificate of 
authority to operate in the District of Columbia. 

Let Order be entered accordingly. 


Burserre SHELTON Matruews, Judge. 
Dated this 11th day of July, 1960. 


Filed July 11, 1960. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 
Usrrep Insurance Company or America, Plaintiff, 
v. 


Avpert F. Jorpax, Superintendent of Insurance for the 
District of Columbia, Defendant. 


ORDER 


The above-entitled and numbered cause having been reg- 
ularly called for trial by the Court, came on to be heard at 
this term. All parties thereto having appeared by counsel, 
and the Court having heard the pleadings, the evidence, 
and arguments of counsel, and upon due consideration 
thereof it appearing to the Court that the plaintiff should 
be granted the relief prayed for in its amended complaint, 
and Findings of Fact and Conclusions of Law having been 
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entered herein, it is therefore on this 11th day of July, 1960, 

OxpereD, ADJUDGED AND DecreEED (1) that the ruling of the 
defendant denying a renewal of plaintiff’s Certificate of 
Authority to operate as an insurance company in the Dis- 
trict of Columbia for the license year which began May 1, 
1959 be, and the same hereby is, set aside, and (2) that the 
defendant issue to plaintiff a Certificate of Authority for 
the license year which began May 1, 1959, in accordance 
with Section 35-404 of the District of Columbia Code (1951 
Edition, as amended). 


Bursetre SHetton Matruews, Judge. 


July 11th, 1960. 


Filed Aug. 10, 1960. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2263-59 


Unrrep Insurance Company or AMERICA, a corporation, 


Plaintiff, 


v. 


ABest F, Jorpan, Superintendent of Insurance for the 
District of Columbia, Defendant. 


NOTICE OF APPEAL 


Notice is hereby given this 10th day of August, 1960, that 
Albert F. Jordan, Superintendent of Insurance for the Dis- 
trict of Columbia, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
judgment of this Court entered on the 11th day of July, 
1960, in favor of United Insurance Company of America, a 
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corporation, against Albert F. Jordan, Superintendent of 
Insurance for the District of Columbia. 


/s/ Chester H. Gray 
CuesTer H. Gray, 
Corporation Counsel, D. C. 


/s/ Milton D. Korman 
Mirror D. Korman, 
Principal Assistant 
Corporation Counsel, D. C. 


/s/ Hubert B. Pair 
Hvusest B. Pam, 
Assistant Corporation 
Counsel, D. C. 


/s/ H. Thomas Sisk 
H. Tomas Sisk, 
Assistant Corporation 
Counsel, D. C. 
Attorneys for Defendant 
District Building, 
Washington 4, D. C. 
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CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


No. 2263-59 
PARTIES 


Unrrep Ivsurnance Company or AMERICA, a corporation v. 
Axsert F. Jorpan, Superintendent of Insurance for the Dis- 
triet of Columbia. 


ATTORNEYS 


George E. Allen, Charles R. Johnston, John J. Schlick, 
918 16th St, N.W.; Harry L. Brown, 200 World Center 
Bldg.; John A. Earnest, Chester Gray, George Updegraff, 
Lyman Umstead, District Building. 


ACTION FOR 


Review and set aside refusal of Superintendent of Insur- 
ance to renew, ete. 


Date Proceedings 
1959 

Aug. 14 Complaint, appearance Exhibit A & B. filed. 

Aug. 14 Summons, copies (1) and copies (1) of Com- 
plaint issued. Ser. 8-17. 

Aug. 14 Motion of pltfs. for preliminary injunction, 
P&A. Ser. 8-17. Filed. 

Sept. 1 Motion of deft. to dismiss or for summary jdg- 
mt.;P &A;P & A in opposition to pltf’s motion for prelim- 
inary injunction; Exhibit I, parts 1 and 2; ¢/m 9-1-59; M.-C. 
9-1-59; App.: Chester Gray; Filed. 
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Exhibit 
No. Description 


Sept. S Stipulation of both parties extending time to 
and including 9-18-59 for pltf. to file opposition to deft’s 
motion to dismiss; Filed. 

Sept. 1S Amended complaint; ¢/m 9-18-59; notice; ex- 
hibits “A” and “B”; filed. 

Sept. 18 Opposition of pltf. to deft’s motion to dismiss 
or, in the alternative, for summary judgment. Filed. 

Oct. 12. Order granting trial de novo; denying motion of 
deft. for summary judgment; granting motion of pitf. for 
preliminary injunction ; bond $50,000.00. (N) Tamm, J. 

Oct. 12 Injunction undertaking of United Insurance Co., 
pitf., with the Travelers Indemnity Co. in the sum of fifty- 
thousand dollars ($50,000.00) approved and filed. 

Oct.13 Answer of deft. to amended complaint. Filed. 

Oct. 13 Calendared (N). 

Oct. 13 Transcript of proceedings of 10-6-59; pp 1-3; 
(Rep. Kaitz) Court Copy. Filed. 

Oct. 23. Certificate of Readiness of atty. for deft. Filed. 

Oct. 23. Motion of deft. to place on ready calendar and 
to advance for trial; ¢/m 10-23-59; P & A; M.C. 10-23-59. 
Filed. 

Oct. 31 Opposition of pltf. to motion to place cause on 
ready calendar; ¢/m 10-31-59. Filed. 

Nov.5 Appearance of John A. Earnest for deft. (N/AC) 
filed. 

Nov.9 Order granting motion of deft. to place cause on 
ready calendar and to advance cause for trial; to be placed 
on ready calendar December 5, 1959, at which time counsel 
to file certificate of readiness; pretrial set for Dec. 7, 1959. 
(N) Keech, J. 

Nov. 13 Notice of pltf. to take deposition of deft., Ed- 
ward P. Tombard, Miller O. Stout, and George F. Hughes; 
e/m 11-12-59. Filed. 
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Exhibit 

No. Description 

Nov. 20 Appearance of Harry L. Brown as atty. for 
pltf. (N/AC) filed. 

Dec. 4 Interrogatories of pltf. to deft.; ¢/m 12-4-59. 
Filed. 

Dec. 18 Answer of deft. to pltf’s interrogatories; ¢/m 
12-10-59. Filed. 

Dec. 18 Transcript of proceedings of Oct. 6, 1959; pp. 
1-35; Reporter Harry Kaitz; (Court Copy) filed. 
1960 

Jan.8 Certificate of Readiness. (N/AC) filed. 

Jan. 13 Letter from counsel for pltf. to Pretrial Exam- 
iner, dated 1-5. Filed. 

Jan. 13 Memorandum of pitf. in re proposed stipula- 
tion; ¢/m 1-5-60. Filed. 

Jan. 13 Pretrial statement of pltf. Filed. 

Jan. 13 Pretrial statement of deft. Filed. 

Jan. 13 Pretrial proceedings. (signed 1-12-60) Pretrial 


9 Deposition of Edward P. Lombard by pltf. 


Deposition of Miller O. Stout by pltf. Filed. 
Deposition of deft. by pltf. Filed. 
Deposition of Kenneth L. Schrader by pltf. 


Deposition of George F. Hughes by pltf. Filed. 
Motion of deft. to quash subpoena duces tecum; 
e/s;P.& A. Filed. 
Feb. 15 Appearance of Almore Teschke for pltf., 131 S. 
Mich. Ave., Chicago, Ill. Filed. 
Feb. 15 Hearing begun & respited to 2-16-60. (reptd. 
E. A. Kaufman) Matthews, J. 
Feb. 16 Hearing resumed; respited to 2-17-60; (report- 
ed by G. Nevett Matthews, J. 
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Exhibit 
No. Description 


Feb. 17 Hearing resumed; respited to Feb. 18; (report- 
ed by E. A. Kaufman) Matthews, J. 

Feb. 18 Hearing resumed; respited to Feb. 19; (Rep. R. 
Walker) Matthews, J. 

Feb. 19 Hearing resumed; respited to Feb. 23; (Rep. E. 
A. Kaufman) Matthews, J. 

Feb. 23 Hearing resumed; respited to Feb. 24; (Rep. 
FE. A. Kaufman) Matthews, J. 

Feb. 24 Hearing resumed; concluded and submitted. 
(Rep. Kaufman) Matthews, J. 

Apr. 25 Proposed findings of fact and conclusions of 
law by deft.; ¢/m 4-25-60. Filed. 

Apr. 25 Proposed findings of fact and conclusions of 
law by pltf.; ¢/m 4-25-60; Memorandum in support; Brief. 
Filed. 

Jun. 21 Objections of pltf. to defts. proposed findings 
of fact and conclusions of law; ¢/m 6-28-60. Filed. 

Jun. 22 Memorandum of Court finding for the pltf. (Or- 
der to be presented) (N) (Findings of Fact & Conclusions 
of law to be presented) Matthews, J. 

Jun. 30 Transcript of proceedings of 2-15-60; Vol. I, pp. 
1-133 (Rep. E. A. Kaufman) ; (Court Copy). Filed. 

Jun. 30 Transcript of proceedings of 2-16-60; Vol. II, 
pp. 134-184; (Rep. E. A. Kaufman) (Court Copy) Filed. 

Jun. 30 Transcript of proceedings of 2-17-60; Vol. TI, 
pp. 185-313; (Rep. E. A. Kaufman) (Court Copy) Filed. 

Jun. 30 Transcript of proceedings of 2-18-60; Vol. IV, 
pp. 314-453; (Rep. E. A. Kaufman) (Court Copy) Filed. 

Jun. 30 Transcript of proceedings of 2-19-60; Vol. V, 
pp. 454-537; (Rep. E. A. Kaufman) (Court Copy) Filed. 

Jun. 30 Transcript of proceedings of 2-23-60; Vol. VI, 
pp. 538-641; (Rep. E. A. Kaufman) (Court Copy) Filed. 

June. 30 Transcript of proceedings of 2-24-60; Vol. VII, 
pp. 642-762; (Rep. E. A. Kaufman) (Court Copy) Filed. 
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Exhibit 

No. Description 

July 11 Findings of Fact & Conclusions of Law. Mat- 
thews, J. 

July 11 Order setting aside ruling of the deft. & di- 
recting deft. to issue to pltf. a certificate of authority for 
the license year which began May 1, 1959. (N) Matthews, J. 

Aug. 10 Notice of deft. of appeal (no charge) Filed. 

Aug. 10 Copy mailed to Alvord and Alvord (World Cen- 
ter Bldg.) and Teschke, Burns, Maloney and MeGuinn (1313 
So. Mich. Ave., Chicago, Ill.) 

Aug. 25 Motion of pltf. to modify terms of preliminary 
injunction ; ¢/m 8-25. Filed. 

Aug. 29 Transcripts of Proceedings; Vol. I, I, Wi, Iv, 
V, VI, & VU; pp. 1 to 762 incl. (Reporter, E. A. Kaufman) 
(Attorney’s copies). Filed. 

Sep. 19 Record on Appeal delivered to USCA; No 
charge. U.S. Govt. ($1.85) Filed 

Sep. 19 Receipt from USCA for original record. Filed. 

Sep. 23 Order from date of renewal of Pltff’s bond, it 
be authorized to file undertaking in reduced amount of 
$250.00 providing bond of $50,000.00 remain liable for all 
damages & losses. (N) Letts, J. 

Oct. 14 Exhibits of pltff. Nos. 1, 2, 3, 4, 5, 6, 7, 9, 13, 15 
thru 24; 26 thru 34 & 36. Filed. 

Oct. 26 Stipulation of record Filed 

Oct. 28 Supplemental Record delivered to U.S.C.A. for 
Corporation Counsel (No/Chg. - 50¢). 

Oct. 28 Receipt from U.S.C.A. for Supplemental Rec- 
ord. Filed. 

Oct. 31 Order granting leave to pltf. to deposit $250.00 
cash in lieu of undertaking. (N) McLaughlin, J. 

Nov. 2 Deposit by pltf. of $250.00. Cash in lien of bond 
per order 10-31. Filed. 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee, the questions are: 


L Is section 35-427 of the D. C. Code, 1951 edition, ap- 
plicable to an appeal from the refusal by the Superin- 
tendent of Insurance to renew, under section 35-404, ibid., 
an insurance company’s license to operate in the District 
of Columbia? 


IL. Did the District Court err in granting a trial de novo 
herein? 


III. If the answer to II is in the affirmative, was the 
District Court limited, in its consideration of appellant’s 


ruling, by the substantial evidence rule? 


IV. If the answers to both II and JII are in the affirma- 
tive, did the District Court err in ruling that there was 
no substantial evidence before appellant justifying his 
conclusions? 


V. Will failure to renew appellee’s certificate of author- 
ity adversely affect the public interest? 


VI. Did appellant fail to afford due process of law to 
appellee by reason of appellant’s bias and prejudice? 
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B. Literal interpretation and application of sec- 
tion 35-427 is here a reasonable one 
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IN THE 


United States Court of Appeals 


For tue Disrricr or Copumsia CiecuitT 
No. 15,994 


Aupert F. Jorpax, Superintendent of Insurance for the 
District of Columbia, Appellant, 


v. 


Unrrep Insurance Company oF AMERICA, Appellee. 


Appeal from the United States District Court for the District of 
Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE DEEMED NECESSARY 


As a result of a request from the appellee therefor, ap- 
pellant continued his “investigation”? on May 26 and 27 
and on June 10 and 11, 1959 (Deft.’s Exh. 1, pp. 74, 466) 
at which appellee was represented by counsel. An assist- 
ant corporation counsel represented the Government of 
the District of Columbia at this: portion of the “¢investi- 
gation”. At the conclusion of the ‘‘investigation’’, * * °. 
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Appellee filed on September 18, 1959 an amended com- 
plaint substantially similar to the original but charging 
that appellant’s refusal to issue to appellee a renewal cer- 
tificate is unreasonable, discriminatory, arbitrary, caprici- 
ous, and violative of due process of law; and that such 
ruling was contrary to the law because it was based on 
grounds clearly untenable and not authorized by statute, 
contrary to the evidence, and contrary to the law and evi- 
dence. (J.A. 1-3) 


The appellee’s proof (entire record) concerned itself 
with evidence of lack of due process, arbitrariness, eapri- 
ciousness, bias and prejudice, as well as with the truth 
of the items of conduct (denominated by appellee as 
‘-charges’’), on which appellant based his refusal to re- 


new appellee’s certificate of authority. ° * ° 


By joint motion filed with this Court for leave to sub- 
stitute a new agreed statement as to contents of Joint 
Appendix, counsel for appellant stipulated that “of there 
was a right to a trial de novo, appellant does not chal- 
lenge, as a matter of law, the sufficiency of the evidence 
before the trial court to support its findings of fact’’. 


SUMMARY OF ARGUMENT 


Section 35-427, ° D. C. Code, 1951 edition, is applicable 
to this proceeding. 


The trial court did not err in granting a trial de novo 
since (a) the literal language of section 35-427 provides 
for one, and (b) such literal interpretation is not only 
reasonable but, in the statutory scheme, is necessary in 
order to afford appellee due process of law in connection 
with the appellant’s failure to renew the requested certifi- 
cate of authority under section 35-404, tbid. 


* All statutes referred to are contained in the appendix of this brief. 
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Appellant having conceded that if there was a right to 
trial de novo below, he does not challenge, as a matter of 
law, the sufficiency of the evidence before the trial court 
to support its findings of fact, no further consideration by 
this Court is necessary. 


Even if the trial court erred in granting a ‘‘trial’’ de 
novo herein, its consideration of the basic issue was not 
limited by the substantial evidence rule. 


As determined by the court below, there was no sub- 
stantial evidence before the appellant to support his con- 
clusions. There was substantial evidence that failure to 
renew appellee’s certificate of authority would adversely 
affect the public interest. 


Appellant’s bias and prejudice is and was such that ap- 
pellee was not given fair consideration by appellant. 


ARGUMENT 
L 
SECTION 35-427 OF THE D. C. CODE, 1951 EDITION, IS APPLICABLE TO 
THIS PROCEEDING. 

Section 35-404 provides that it shall be the duty of 
the Superintendent to ‘‘issue’’ a license, denominated a 
certificate of authority, to a company when it shall have 
complied with the requirements of the law of the District 
so as to be entitled to do business therein. It is further 
provided that the Superintendent may satisfy himself ‘‘by 
such investigation’? as he may deem proper or necessary 
that such company is duly qualified and may refuse ‘‘to 
issue or renew’’ any such certificate if the issuance or re- 
newal would adversely affect the public interest. Each such 
certificate is made to expire on the thirtieth day of April 
next succeeding the date of its issuance. 


Section 35-427, ibid., provides that within 30 days after 
the refusal of the Superintendent to ‘‘grant’’ a license, 
the applicant aggrieved may appeal from the ruling to 
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the District Court of the United States for the District 
of Columbia, in equity, and the said cause shall be docketed 
in said Court ‘‘and tried as an equity ease’. Appeals 
from the judgment of the said District Court may be taken 
to the United States Court of Appeals for the District of 
Columbia ‘‘as in other equity cases’’. 


While, by its terms, section 35-427 covers the refusal of 
the Superintendent ‘‘to grant”’ a license and while it makes 
no specific reference to a refusal to ‘‘issue’’ or to ‘‘re- 
new’’ a license (as that language is used in section 35-404), 
the word ‘‘grant”’ is obviously ‘‘ysed interchangeably”’ 
with the term “‘issue’’ otherwise it has no meaning what- 
ever. Cf. Stabs v. City of Tower (1949) Minn. ——, 
40 N.W. (2d) 362, 370. The latter term, ‘sissue’’, has been 
held to include the word ‘‘renew”’ in an instance where, as 
here, the license involved was required to be annually 
renewed and the same major considerations governed re- 
newal as governed original issuance. Minkoff v. Payne 
(1933) 93 U.S. App. D.C. 123, 210 F. (2d) 689, 693. There 
this Court, commenting on these minor differences be- 
tween requirements to be met on the original issue and 
on the renewal, stated as follows: 


‘That no other exception is made °* ° * indicates 
that in all other respects, proceedings for renewal 
should conform with those for an original applica- 
tion.”’ 


Elsewhere in the same decision (footnote 2) the Court 
treated an application for license as being ‘‘in substance’”’ 
an application for renewal of a license. 


In the instant case, the considerations under section 
35-404 are exactly the same as to the issuance or renewal 
of the annual certificate of authority. Here, as in Minkoff 
v. Payne, ‘‘issue’’ and ‘‘renew’’ are to be treated as 
synonymous for all purposes. One is led, therefore, to 
the inevitable conclusion that if the provisions of section 
35-427 are applicable to the refusal of the Superintendent 
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to issue a license upon original application, it is equally 
applicable to a refusal to renew, upon expiration, a license 
originally issued. 


Appellant’s assertion that section 35-427 ‘‘is wholly with- 
out application”’ (Br. 17) is supported neither by analysis 
of the statute nor by citation of authority. 


L 
THE DISTRICT COURT DID NOT ERR IN GRANTING A TRIAL DE NOVO. 
A. The literal language of section 35-427 provides for such trial. 


As above noted, section 35-427, in granting the aggrieved 
party the right to ‘tappeal’’, further states that upon 
the matter being docketed in the District Court, the said 
cause ‘‘shall be * * * tried as an equity case’. As stated 
by Judge Tamm below (J.A. 14): ‘*The verb used is 
tried.”? To try a case obviously involves the incidence of 
being heard, the taking of evidence, examination and cross- 
examination of witnesses, and everything incident to a 
determination on the merits. State ex rel. Spurck v. Civil 
Service Board (1948) —— Minn. —,, 32 N.W. (2d) 574, 
578. In Milam County v. Akers, Texas (1944) 
181 S.W. (2d) 729, 732, the phrase ‘<shall be tried and de- 
termined as other civil causes in the County Court’? was 
held to clearly call for an original or de novo trial. See also 
Ex parte Texas (1942) 315 U.S. 8, 12, 86 L. ed. 579, 585. 
In Alabama Public Service Commission v. Mobile Gas Co. 
(1925) 213 Ala. 50, 104 So. 538, 41 A-L.R. 872, 879, the 
phrase ‘‘tried under the same rules and regulations as are 
or may be prescribed by law for the trial of other civil 
or chancery suits’? was also held to provide for a trial 
de novo. Likewise, it was held in Hoover Co. v. Coe (1945) 
325 U.S. 79, 83, 89 L. ed. 1488, 1491 that the statutory 
provision giving a patent applicant the right to seek relief 
from the refusal of a patent by the Patent Office Board 
of Appeals ‘‘by bill in equity”’, clearly granted jurisdic- 
tion to the District Court to hold a trial which may in- 
clude evidence not presented to the Patent Office—a trial 
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de novo. See also Butterworth v. U. S. (1884) 112 U.S. 50, 
61, 28 L. ed. 656, 659-660. 


Thus under the literal language of the statutory pro- 
vision, the Court below was not only authorized but di- 
rected to hear the matter de novo. 

B. Literal interpretation and application of section 35-427 is here 
a reasonable one. 

Literal interpretation and application of the statute, as 
providing a trial de novo, is here a reasonable one tested 
in light of the remaining pertinent portions of the statu- 
tory scheme of which it is a part. 


As stated by appellant (Br. 10) ‘‘since appellee had 
for the past ten [sic] years been continuously authorized 
to conduct an insurance business in Washington, D. C. 
(J.A. 1, 2), its certificate of authority had become a prop- 
erty right of which it could not be deprived without due 
process of law’. In support of that proposition, appel- 
lant cites Minkoff v. Payne, supra, which dealt with the 


renewal of a retailer’s license granted by the Alcoholic 
Beverage Control Board of the District of Columbia. The 
same principle is applicable to a license granted under the 
District of Columbia insurance law. Columbia Auto Loan 
v. Jordan (1952) 90 U.S. App. D.C. 222, 196 F. (2d) 568, 
570. But the necessary due process, either substantive or 
procedural, in the insurance area here involved is not 
provided for by statute other than by a provision for a 
trial of the matter below ‘‘as an equity case’’—i.c., by a 
trial de novo. 


While section 35-404 requires an ‘‘investigation’’ be- 
fore renewal or refusal to renew a certificate of authority, 
it does not provide for any ‘‘hearing’’ before the taking 
of administrative action. ‘‘A quasi-judicial hearing, at 
which opposing parties present their claims and evidence 
and have their controversies determined, is not an ‘in- 
vestigation’, and a requirement that there be an investiga- 
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tion carries with it no command that a quasi-judicial hear- 
ing be conducted.’’ Jordan v. American Eagle Fire Insur- 
ance Co. (1948) 83 U.S. App. D.C. 192, 196, 169 F. (2d) 
281, 285. 


That Congress did not intend to require a quasi-judicial 
hearing is indicated by the language which it employed 
in other sections of the insurance law of which section 35- 
404 is a part. Thus section 35-418, empowering the Su- 
perintendent to examine insurance companies’ books, pa- 
pers and affairs provides: ‘The Superintendent shall 
grant a hearing to the company examined.”’ Section 35- 
405 states that the Superintendent may revoke or suspend 
a certificate of authority but there limits that right until 
after appropriate notice and the affording to the company 
of an opportunity ‘‘for a full hearing’’.* Section 35-426 
provides that the Superintendent may suspend or revoke 
the license of any life insurance general agent, agent, so- 
licitor, or broker when and if, after investigation, it ap- 
pears that any license issued to such person was obtained 
by fraud or misrepresentation. It continues, however, that 
before the Superintendent shall so revoke or suspend ‘‘he 
shall give to such person an opportunity to be fully heard, 
and to introduce evidence on his behalf. It is thus evident 
that when Congress, having provided for an investigation, 
‘‘meant also to require a hearing, it said so”’. Jordan v. 
American Eagle Fire Insurance Co., supra, at 287. 


Of perhaps even more specific relevance to the point that 
the statute here involved provides for no hearing are the 
provisions of Title 35 of the D. C. Code, as amended, 


*The difference between a proceeding for revocation and an ‘‘investiga- 
tion’? with respect to renewal was succinctly stated by the appellant (Deft.’s 
Exh, 1, pp. 74-75): ‘‘that this proceeding is different in nature from a 
proceeding whereby your company might have its license revoked. That is 
one thing, but this is a question of whether or not the license of the com- 
pany should be renewed. * * * it appears to me that this hearing is merely 
a part of and a continuation of investigation which the Superintendent is 
authorized and obligated to make under section 35-404 of the Code.’? The 
proceeding was similarly characterized by his counsel at page 466. 
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dealing with fire, casualty and marine insurance. Section 
35-1336 deals with the original issuance of agents’ licenses. 
Section 35-1340 deals with the revocation or suspension of 
such licenses. Section 35-1339 deals with the ‘‘renewal’’ 
of such an expiring license. The latter section, while pro- 
viding that the applicant for renewal must meet all re- 
quirements under sections 35-1336 and 35-1340, states that 
before the Superintendent ‘‘shall refuse to renew any such 
license he shall give the applicant an opportunity to be 
fully heard and to introduce evidence in his behalf’. In 
the language of this Court above set out, it is evident that 
when Congress wanted to provide for a hearing with re- 
spect to a requested renewal, it specifically said so. 

Under Jordan v. American Eagle Fire Insurance Co., 
supra, at 287, grave doubt exists that the Superintendent 
possesses the powers necessary to conduct a quasi-judicial 
hearing in connection with his refusal to renew a certifi- 
cate of authority under section 35-404. The powers to 
administer oaths and to subpoena witnesses and documents 
in this instance are not expressly given him by the statute. * 
Congress gave him the power to issue subpoenas in section 
35-412 but that grant was specifically limited to ‘‘examina- 
tions’? of insurance companies. If we were compelled to 
read into this statute a requirement for a hearing before 
the Superintendent, we would also have to read into it the 
power and requirements ancillary to such a hearing; in- 
cluding oaths, subpoenas, findings, conclusions, and a rec- 
ord of the proceeding. As stated at page 287 of the de- 
cision of this Court last cited, it may not be said ‘‘that 
the necessary powers will not be implied where a quasi- 
judicial hearing is clearly required, but their absence here 
is additional evidence that such a hearing was not intended 
by Congress’’. 


* As to appellant’s subpoena power in this investigation, he specifically 
stated (Deft.’s Exh. 1, pp. 181, 183), in response to appellee's request for 
the calling of certain witnesses that: ‘‘As a matter of fact, I have grave 
doubt of the legal authority of the Superintendent to compel their attend- 
ance in a hearing of this nature.’” 
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It is thus evident that the statute, by its terms, did not 
make any provision for the granting of a hearing in con- 
nection with the requested renewal of appellee’s certifi- 
cate of authority which, in itself, indicates the reasonable- 
ness of the literal interpretation of section 35-427 as pro- 
viding one. 


Nor is it necessary in order to avoid a constitutional 
question that provision for hearing in the investigative 
process be read into the statute; it may be adequately sup- 
plied by a proceeding in which the administrative deter- 
mination may be fully and completely contested. Such is 
provided in the statute under consideration for it permits 
the aggrieved party to have the issue ‘‘tried as an equity 
case’? before the court below. Thus in Jordan v. Amer- 
ican Eagle Fire Insurance Co., supra, and Columbia Auto 
Loan Co. v. Jordan, supra, a District of Columbia insur- 
ance statute, similar in character, was said by this Court 
to adequately supply the requisite due process hearing by 


providing the right to challenge the administrative action 
in the District Court in any and every respect by which it 
might be invalidated. The statutory provision here in- 
volved, providing that the matter ‘‘be tried as an equity 
case’’, is of no less breadth. 


Nor is the fact that the Superintendent, as a matter of 
grace, did afford a ‘‘hearing”’ herein of any consequence 
to the right of trial de novo below. As stated by this Court, 
the Superintendent may not ‘‘supply powers which the 
Congress has never conferred’’. Atlantic Insurance Agency 
v. Jordan (1955) 97 U.S. App. D.C. 184, 187, 229 F. (2d) 
758, 761. Mere extra official or casual notice, or a hearing 
granted as a matter of favor* or discretion, cannot be 
deemed a substantial substitute for the due process of law 
that the Constitution requires. Coe v. Armour Fertilizer 
Works (1950) 237 U.S. 413, 424, 59 L. ed. 1027, 1032. Thus 
in Investors Syndicate v. Porter (D.C. Mont., 1931) 52 F. 


* Cf. Jordan v. American Eagle Fire Insurance Co., supra. 


10 


(2d) 189, revs’d on other grounds, 286 U.S. 461, 76 L. ed. 
1226, there was involved a proceeding to cancel a permit 
issued under the Blue Sky Laws of Montana. Although 
the Act made no provision for notice or opportunity to 
be heard, a hearing was actually accorded, following which 
the permit was cancelled. In an action seeking injunc- 
tive relief thereagainst, the Court stated as follows: 


‘* Although in this case a hearing was in fact ac- 
corded plaintiff, the Blue Sky Law itself, which was 
relied upon by the investment commissioner, makes no 
provision for notice or opportunity to be heard. ‘If 
the statute did not provide for a notice in any form, 
it is not material that as a matter of grace or favor 
notice may have been given of the proposed assess- 
ment. It is not what notice, uncalled for by the stat- 
ate, the taxpayer may have received in a particular 
case that is material, but the question is whether any 
notice is provided for by the statute.’ * * *Accord- 
ing to the weight of authority, although the owner may 
have given notice and even a hearing, indicating a 
desire for fair play on the part of the officer, that 
is not sufficient to satisfy the constitutional require- 
ment, unless the right to such notice and hearing is 
embodied in the statute. * * °”’ 


See also Beveridge v. Baer (1932) —— S.D. , 241 NW. 
727, 84 A.L.R. 189, 196, involving notice and appearance 
although no provision was made therefor in the statute 
involved, and Wuchter v. Pizzutti (1928) 276 U.S. 13, 24, 
72 L. ed. 446, 451-452, involving actual notice under a stat- 
ute not adequately providing for notice. 


Accordingly, this Court should (a) hold appellant’s 
Points I and III to be without substance, and (b) deny 
the appeal—there being no challenge to the sufficiency 
of the evidence before the trial court to support its findings. 
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THE COURT BELOW HAD POWER TO REVIEW THE FACTS CONTAINED 
IN THE RECORD OF THE SO-CALLED ADMINISTRATIVE HEARING 
AND WAS NOT LIMITED BY THE SUBSTANTIAL EVIDENCE RULE. 


The trial court concluded that there was ‘‘no substantial 
evidence before the defendant [appellant] justifying his 
conclusion that he was not satisfied that plaintiff [appel- 
lee] is qualified under the laws of the District of Columbia 
so as to do business therein, or his conclusion that he was 
not satisfied that plaintiff [appellee] is worthy of public 
confidence’’. The court could have adopted a less restricted 
position with respect to the evidence and have more easily 
reached the same conclusion—as also may this Court. 

Even if the phraseology in section 35-427, ‘tried as an 
equity case’’, be construed to mean ‘‘reviewed as an equity 
case”’, the trial court was not restricted by the substantial 
evidence rule and could substitute its judgment for that 
of appellant. 


As stated in National Labor Relations Board v. South- 
land Mfg. Co. (CCA-4, 1952) 201 F. (2d) 244, 246: 


“The difference between review in equity * * * and 
the review of an order of an administrative agency is 
that in the former case we are given power to review 
the facts, whereas, in the latter, our power is limited 
to setting aside the findings of the agency if not sup- 
ported by substantial evidence. In the one case we 
review the facts, in the other the sufficiency of the 
evidence to sustain the agency’s findings. If Congress 
had intended to give a power of review similar to that 
on appeals in equity, it knew perfectly well how to do 
so ee no) 


Not only does Congress know perfectly well how to give 
a power of review of administrative actions by an appeal 
in equity, it specifically did so in the instant case. It 
follows from the language of the statute itself that the 
substantial evidence rule has no application herein. 
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Further supporting this conclusion is the language of 
section 35-427 which provides for appeal to this Court ‘‘as 
in other equity cases’’ and which provides the jurisdiction 
of this Court herein. 


Vv. 


THE SUPERINTENDENTS ACTION WAS NOT SUPPORTED BY THE 
CHARGES AND THERE WAS NO SUBSTANTIAL EVIDENCE BEFORE 
HIM TO SUPPORT HIS FINDINGS. 

The Superintendent’s proposed action was predicated 
on a letter dated April 17, 1959 (J.A. 45) and is limited 
to the charges there made (J.A. 18). By letter dated 
August 11, 1959 (J.A. 5-12), he re-asserted the charges and 
set forth purported findings with respect thereto. It is 
submitted that the charges do not support his proposed 
action, that there was not substantial evidence to support 
his findings, and that his findings do not support his pro- 
posed action. 


In this connection, the Court’s attention is respectfully 
directed to Senate Report No. 1110 (85th Cong., 2nd Sess.) 
which is a report of the Senate Committee on the District 
of Columbia dealing with the insurance provisions of the 
D. C. Code. On page 3 of that report, that Committee ex- 
presses very strong feelings that the Superintendent, in 
his determination of the fitness of any applicant for license, 
should be governed by the strictest interpretation of the 
qualification standards ‘‘to the end that an applicant should 
meet only those requirements germane to the insurance 
field and which would protect the public from financial 
loss”’ (Italics supplied). It is with this in mind that we 
should approach the appellant’s charges, his findings, and 
the evidence before him with respect to the latter. 
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Charge 1 
During the current license year. this Department has had an 
abnormal number of complaints from claimants under your 
policies alleging unfair or discourteous treatment. 

Even if proven, this charge would not be a proper basis 
for refusal to renew appellee’s certificate of authority to 
operate in the District of Columbia. In the first place, 
the charge merely states that claimants alleged unfair or 
discourteous treatment. Consequently, the charge if proven 
would merely be that unsupported allegations of unfair 
or discourteous treatment had been made. ‘¢The law does 
not confer upon the individual who happens to be Insur- 
ance Commissioner unlimited power to entertain dissatis- 
faction or opinions arbitrarily and eapriciously as a basis 
for failure to renew the license.’’? Bankers Life and Casu- 
alty Co. v. Cravey (1952) 208 Ga. 682, 69 S.E. (2d) 87, 91. 


In support of this charge, the Superintendent finds (a) 
that there were more complaints against appellee during 
the license year than against all other licensed insurance 
companies combined, (b) that the evidence showed that the 
complainants ‘‘felt’’ that they had been subjected to un- 
fair or discourteous treatment, (¢) that the fact that the 
number of complaints decreased after October 1958 ‘‘indi- 
eates”’ that practices causing the complaints were delibe- 
rate, and (d) that in connection with this charge, the fact 
that appellee’s District loss ratio was substantially below 
its national loss ratio is ‘‘significant”’. 


The record does not contain substantial evidence to sup- 
port such findings nor the assertion of abnormality. Sub- 
stantial evidence must be more than a scintilla of evidence 
and more than suspicion or surmise. It must be more 
satisfying than hearsay or rumor. Mere rags or tatters 
of evidence are not sufficient. ‘‘Some courts have gone 
as far as to say that evidence subject to either one of two 
inferences is not substantial.’”’ U.S. v. Watkins (D.C. 8.D. 
N.Y., 1947) 73 F. Supp. 216, 221. It is with this in mind 
that this aspect of the proceeding must be considered. 
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From October $, 1958 to April 30, 1959, or for the last 
six months and 22 days of the license year, there were but 
11 alleged policyholder complaints against appellee. This 
was not an abnormal number (J.A. 74; Deft.’s Exh. 1, pp. 
35-36, 41). Nor was there credible evidence that prior to 
October 8, 1958 any abnormal number of complaints was 
received. Deputy Superintendent Lombard, the appel- 
lant’s only witness on this charge, gave no convincing 
evidence as to the number or rate of complaints before 
October 8, 1958. He was not even able to name any of the 
alleged complainants (Deft.’s Exh. 1, p. 34). He ad- 
mitted that the Department of Insurance kept no record 
of complaints against the appellee before that date (Deft.’s 
Exh. 1, p. 27). While he stated that for the ‘‘recent’’ or 
“immediate’’ weeks * (Deft.’s Exh. 1, pp. 16-17) prior to 
that date complaints were being received against the ap- 
pellee at the rate of six a week, his statement was based 
solely on estimate as was also the case in fixing the num- 
ber of complaints against other insurance companies op- 
erating in the District (Deft.’s Exh. 1, p. 34). 


Notwithstanding the sworn statement of Superintendent 
Jordan that (a) if complaints became ‘‘conspicuous”’’ in 
volume (conspicuous being fixed at the rate of one a week), 
the Insurance Department personnel were supposed to 
keep a record thereof and (b) that if no record was kept 
of complaints against appellee prior to October 8, 1958, 
that would be indicative that there were not too many 
complaints (J.A. 72-73), he has obviously predicated his 
finding on Lombard’s estimate notwithstanding the sworn 
testimony of the latter that no record was kept. 


Lombard was unable to testify that complaints against 
appellee were abnormal in number, no record of complaints 
against any company prior to October 8, 1958 having been 
kept. He did not know, nor did he take into account, the 


* Contrast this testimony with the unwarranted statement of fact made 
by appellant in his brief, p. 12. 
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number or type of appellee’s policies in force, or the number 
of claims (Deft.’s Exh. 1, pp. 36, 38-39) submitted to 
appellee, to determine whether or not an abnormality ex- 
isted although he admitted that such factors should be 
taken into account (Deft.’s Exh. 1, pp. 39-40). Further- 
more, Lombard did not know the volume or type of busi- 
ness of the other insurance companies doing business in 
the District of Columbia (Deft.’s Exh. 1, p. 39). At no 
point in his testimony did Lombard describe any standard 
by which the alleged complaints against appellee could be 
determined to be abnormal in number other than to express 
“doubt”? (Deft.’s Exh. 1, pp. 18-19) that all the other 
companies combined had as many complaints per week as 
did appellee. This he did notwithstanding the fact that 
no complaint records were kept as to such other companies 
and the fact that he did not handle fire and casualty com- 
pany complaints (Deft.’s Exh. 1, p. 28). 


Appellant’s finding, therefore, may be said to be arbi- 
trary and capricious since it lacks a ‘‘rational basis”’. 
O’Boyle v. Coe (D.C. D.C., 1957) 155 F. Supp. 581, 584. 


The record, in fact, shows that the number of complaints 
received during the ‘‘current license year’? was not ab- 
normal. Direct testimony as to this for the last approxi- 
mate seven months of the year was introduced. Further- 
more, even if during the ‘‘recent’’ or ‘‘immediate’’ weeks 
prior to October 8, 1958 (4 to 6 weeks, J.A. 97; Tr. 112- 
113, 667) the ‘‘estimate”’ is accepted as an established fact, 
causing the complaints for a full twelve-months’ period to 
approximate 50, such would not result in the number of 
complaints received during the year being abnormal for 
the size and nature of the business conducted by appellee. 
Appellee had approximately 75,500 policies in force in the 
District of Columbia. Of these, 47,584 were life insur- 
ance policies and 27,900 were accident and health policies 
which provided for the payment of weekly benefits (Deft.’s 
Exh. 1, pp. 284286). Of the total number of policies, 
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approximately 97% were industrial policies on which the 
premiums were payable weekly. On these, there were, by 
mathematical calculation, about 3,925,000 annual premium 
collection visits. Also during the year 1958, appellee had 
approximately 14,500 claim settlements in the District of 
Columbia (Deft.’s Exh. 1, p. 293). If the complaints of 
alleged ‘unfair or discourteous treatment’’, therefore, for 
the entire license year were approximately 50, it would 
amount to only one complaint for each 78,500 weekly 
premium collections, one for each 1,500 policies in force, 
and one for each 290 claim settlements. Such does not 
appear to constitute an abnormality, for appellee’s type 
business, even if the alleged rate of six a week were other- 
wish established for those ‘timmediate’’ weeks prior to 
October 8, 1958. 


The appellant did not charge nor did he find that ap- 
pellee’s policyholders were treated discourteously or un- 
fairly. He asserts that policyholders ‘‘felt’’ or ‘‘alleged’’ 
such treatment. 


The record before the Superintendent contains no evi- 
dence that, in fact, the Company had treated any policy- 
holder discourteously or unfairly. Lombard testified only 
that their ‘‘mere presence here would indicate”’ that policy- 
holders ‘‘were not being handled fairly’’ (Deft.’s Exh. 1, 
p. 30) and that although he did not ‘‘understand’’ why ap- 
pellee’s District loss ratio was lower than its national loss 
ratio (Deft.’s Exh. 1, p. 43), the latter fact ‘‘indicated’’ 
that policy claims were being settled in a very tight man- 
ner, nothing being received which couldn’t be forced from 
appellee’s Claims Settlement Department (Deft.’s Exh. 1, 
p. 21). But suspicion or innuendo does not constitute sub- 
stantial evidence. Washington National Insurance Co. v. 
Commissioner of Insurance (1958) 226 Ark. 863, 294 S.W. 
(2d) 486, 490. The evidence submitted on behalf of ap- 
pellee with respect to each recorded claim, moreover, is 
to the contrary (Deft.’s Exh. 2, pp. 167-191). 
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In levying this charge and making findings with respect 
thereto, no distinction was made as to whether complaints 
were justified or unjustified (J.A. 35-36; Deft.’s Exh. 1, p. 
23). Many complaints to the Department were not justi- 
fied. Many complainants were satisfied by the Department 
that they had no basis for complaint. On many occasions 
the alleged complainant was so confused in his own think- 
ing that the Department could not understand what he 
was trying to get at. A large part of the problem arose 
from failure of the policyholder to understand the terms 
of the policy (Deft.’s Exh. 1, pp. 22-25, 30, 46). 


In his findings, the Superintendent asserts that the fact 
that the number of complaints decreased between October 
1958 and April 1959 ‘‘indicates that practices causing the 
complaints were deliberate’’. Such is an unwarranted con- 
clusion based on speculation. 


Also considered by the Superintendent as being ‘‘sig- 
nificant’? in connection with this charge was the fact 
(Deft.’s Exh. 2, p. 10) that appellee’s District loss ratio 
was substantially below its national loss ratio for the 5- 
year period ending in 1958. There is, however, no evi- 
denced relationship between appellee’s lower District of 
Columbia loss ratio and an abnormal number of complaints 
alleging unfair or discourteous treatment (a) because a 
lower loss ratio existed in the four previous years during 
which there is no evidence or even allegation that com- 
plaints were abnormal in number, (b) because appellee’s 
industrial business, requiring, in the aggregate, a higher 
premium than commercial, is proportionately greater in 
the District of Columbia than nation-wide, and (c) because 
the District of Columbia has a higher level of stable em- 
ployment and is not subject to industrial unemployment 
(Deft.’s Exh. 1, pp. 315-317) which latter fact was admitted 
by Lombard (Deft.’s Exh. 1, pp. 42-43) to give rise to 
increased claims. Any relationship, in fact, is negated by 
the 18% increase in business (from $1,853,000 to $2,185,000) 
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from 1954 to 1958 (Deft.’s Exh. 2, p. 192) indicating policy- 
holder satisfaction. 


Charge 2 


z the current license year your Company has appointed 

has caused this Department to license as agents for 
your Company more than 30 persons having police records 
in the District of Columbia (not including Metropolitan 
Washington). 

Even if proven, this charge is not a basis for the pro- 
posed action since Stout, Deputy Superintendent of In- 
surance, (Deft.’s Exh. 1, p. 49) testified that it is not the 
Department’s policy to refuse to issue an agent’s license 
merely because the applicant has a police record (Deft.’s 
Exh. 1, p. 120). 


With respect to this charge, the appellant states (a) 
that the ‘‘evidence clearly supports”’ the charge, (b) that 
the evidence shows the attitude of the Company toward 
such appointments to be one of “cindifference’’, and (c) 
that while the police record offense in every instance was 
not serious, yet in each such case applicant falsely denied 
in his sworn application for license that he had been ar- 
rested. Appellant also asserts (J.A. 7) that appellee’s 
witness Hicks (Assistant Regional Manager) ‘*admitted’’ 
that his superior had signed in blank the ““certificate’’ por- 
tions of applications and refers to the improper certifica- 
tion that one Wilner had previously worked for the Com- 
pany. See also pages 13-14 of appellant’s Brief. 


In the first place, the Wilner matter is not within the 
charge levied since his application, dated June 2, 1959, 
(Deft.’s Exh. 2, p. 33) was not submitted during the ‘‘cur- 
rent license year”. Further, the testimony of Hicks, not 
material to the charge, is improperly characterized. Hicks 
stated no more than that he ‘‘thought”’ that such had been 
done and that he ‘‘had heard of it’’. He also further 
stated that no application had been signed in blank either 
for him or in front of him (Deft.’s Exh. 1, pp. 440-441). 
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In any event, an investigation was made of each applicant 
whose name was submitted by appellee for licensing 
(Deft.’s Exh. 1, p. 417). 


During the current license year, appellee had 112 agents 
(not 93—see appellant’s Brief, p. 13) with District of 
Columbia licenses (Deft.’s Exh. 2, pp. 378-379, 422). 
Twenty-four (not 28—see appellant’s Brief, p. 13) of those 
agents improperly answered ‘‘no’’ to Question 7 (Deft.’s 
Exh. 2, pp. 44-96). But there is no evidence either that the 
appellee, upon submission of such applications, knew that 
the answer was improper (Deft.’s Exh. 1, p. 99) or that 
it fails to follow adequate procedures for investigation of 
applicants for agency positions. 


Applicants for positions as industrial agents were sub- 
jected to thorough and comprehensive investigation by ap- 
pellee before any request for licensing was made of the 
appellant (Deft.’s Exh. 1, pp. 17, 409-413, 421-424; Deft.’s 
Exh. 2, pp. 198, 199, 210-215). Applicants for positions 


as commercial agents (who work directly for a general 
agent who is not an employee of appellee) were subjected 
to a similar comprehensive investigation (Deft.’s Exh. 1, 
pp. 368-376; Deft.’s Exh. 2, pp. 198-203). Since learning 
of the police record situation and the manner in which it 
was possible to obtain information with respect thereto 
(Deft.’s Exh. 2, p. 103), each applicant, whether for a 
position as an ‘‘industrial’’ agent or ‘“‘commercial’’ agent, 
has been required to submit with his application the cer- 
tificate from the District of Columbia Police Department 
that he has no police record or a copy of his police record 
(Deft.’s Exh. 1, pp. 375-376, 413). 


Furthermore, the statement in appellant’s Brief (page 
14) that a representative of appellee ‘‘testified that his 
Company did not commence ordering credit reports until 
February 1959’ is wholly incorrect. The testimony was 
that ‘‘at the present time’’ the local D. C. office orders the 


retail credit reports, and that this procedure was started 
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some time in February of 1959 (Deft.’s Exh. 1, pp. 411, 412). 
‘As shown elsewhere in the record, this formerly was done 
by appellee’s home office in Chicago (Deft.’s Exh. 1, pp. 
380-381, 412-413, 421-423). 


It is clear from a review of the testimony of the four 
Government witnesses who testified as to the investigative 
procedures in the appointment of agents used by other 
insurance companies operating in the District of Columbia 
(Deft.’s Exh. 1, pp. 104-116, 136-167), which witnesses were 
called for the Government for the avowed purpose of mak- 
ing a comparison with the appointment procedures of ap- 
pellee (Deft.’s Exh. 1, p. 105), that the prospective agent 
investigative process of appellee was equivalent to those 
described by said witnesses. Contrary to the statement in 
appellant’s Brief (page 14) that the credit chec’ ‘“usually’”’ 
contains the prospective agent’s police record, the Pru- 
dential Insurance Company witness stated (Deft.’s Exh. 1, 
p. 140) that ‘‘there is no reference to police records, as 
such’. As further evidence of the lack of support for 
appellant’s statement referred to, it will be noted that dur- 
ing the current license year, “‘through purely routine ex- 
amination”’ (J.A. 90-91), it was disclosed to the appellant 
that John Hancock Mutual Life Insurance Company had 
four persons licensed, each of whom had a police record, 
and three of whom improperly answered Question 7 in the 
application; and that Prudential Insurance Company had 
three such persons, two of whom improperly answered 
Question 7. Furthermore, these matters were within the 
knowledge of the appellant when in his August 11, 1959 
letter (J.A. 8) he stated that these companies would not 
employ agents with police records. 


In the second charge, the term ‘‘police record’’ is used 
in the sense of indicating an arrest or criminal charge or 
conviction. Certainly, however, the “‘police records’’ 
(Deft.’s Exh. 2, pp. 105-147) in the vast majority of cases 
offer no evidence whatever that the men in question were 
not of good moral character and entitled to be licensed as 
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agents. Appellant, himself, has stated that he knows of 
no policyholder of appellee who suffered a pecuniary loss 
as the result of any action of any such agents (J.A. 81). 
Many of those records involve only a minor misdemeanor 
and other offenses which have little or no bearing on the 
assessment of the character of the men involved. For ex- 
ample, the only charge on one record was his keeping an 
unleashed dog and on another the only charge was violat- 
ing weight regulations. 


The fact that most of the police records should not be 
adversely considered in determining the moral character 
of the agent is illustrated by the disposition of the charges. 
The police records (Deft.’s Exh. 2, pp. 106-147) show that 
eight of the men have never been convicted and have not 
even forfeited collateral (pp. 108, 110, 126, 127, 140, 142, 
144, 147). In the case of 16 of the men, the charges were 
disposed of by an election to forfeit collateral not exceed- 
ing $10.00 (pp. 107, 115, 116, 119, 124, 129, 130, 131, 132, 
134, 135, 188, 139, 143, 145, 146). In an additional two 


cases, the charges were disposed of by electing to forfeit 
collateral not exceeding $25.00 (pp. 128, 137). 


In the case of Schnur, specifically referred to in the letter 
of August 11, 1959 as having a record of more than 25 ar- 
rests, 20 of the charges related to ‘‘selling”’ either without 
a license or in a United States park, the remaining charges 
being also minor and involving the forfeiture of a small 
collateral (Deft.’s Exh. 2, pp. 119-121). 


It will also be noted that in 19 of the 34 cases the police 
records show only one charge (Deft.’s Exh. 2, pp. 106- 
147). 


The foregoing makes particularly applicable the lan- 
guage of Katz v. Moss (1944) 55 N.Y.S. (2d) 131 involving 
an action to compel the renewal of a license which had 
been denied on the basis of fifteen ‘‘arrests’’ and one ‘‘sum- 
mons”’ over a period of fourteen years—all of which re- 
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sulted in dismissals. The Court there stated (page 134) 
that: 


«<¢ © © Granting that considerable latitude is ac- 
corded at an administrative hearing and that the re- 
sponsible head of the department is not held to the 
strict rules of evidence required in a court of law, 
such latitude does not warrant an abandonment of 
any and all standards and a determination which can 
only be regarded as stemming from mere whim or 
caprice of the official. ‘Fair play’ must be accorded 
and this connotes at least a moderate amount of proof. 


“To sustain the action taken herein, or threatened 
to be taken, would require a departure from estab- 
lished standards and the acceptance of an ‘arrest’ or 
a mere ‘summons’ to answer an alleged violation— 
although unable to survive the serutiny of the court 
room—as the equivalent of a conviction. The mere 
idea is abhorrent to our theory of government.” 


In his findings (J.A. 8) the appellant also goes beyond 
the charges and refers to the fact that while the charge 
causing the arrest was not serious in every instance, in 
each such case the applicant falsely denied that he had 
been arrested. That this is beyond the scope of the charge 
was recognized by the appellant (Deft.’s Exh. 1, p. 63) 
where he stated: 


“<Of course this business here about how they an- 
swered goes somewhat beyond the April 17 letter. 
Also, I think what we are primarily concerned with 
is whether or not it is a fact that this Company during 
the license year ended April 30, 1959 did appoint and 
that term embraces reappointment and renewals 30 
persons having police records.”” 


While it is true that 24 of the agents with police records 
answered ‘‘no”’ to Question 7 in the application form, there 
is no evidence that the Company’s representatives re- 
sponsible for appointment of these agents and endorsement 
of their original license applications had knowledge of 
the police records (Deft.’s Exh. 1, pp. 99, 195-196) other 
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than in the case of Ben Goldstein (Deft.’s Exh. 1, pp. 381- 
387) who was endorsed by a general agent representing ap- 
pellee. Furthermore, 6 of the 24 agents had previously 
been agents for other insurance companies and had previ- 
ously been licensed by the Department of Insurance ( Deft.’s 
Exh. 2, pp. 44, 53, 68, 81, 86, 90). Appellee in deciding 
upon the eligibility of these applicants took this into con- 
sideration (Deft.’s Exh. 1, pp. 422-423). 


The record does not establish the finding (J.A. 7) that 
the attitude of the Company toward the appointment of 
agents with police records was ‘‘one of indifference’’. 
Upon learning of the police records, the appellee gave in- 
structions to specifically check for a police report on every 
agent engaged from that time on before submitting an ap- 
plication to the appellant (Deft.’s Exh. 1, pp. 230, 236- 
937, 413). Steps were also taken to obtain the police rec- 
ords on all agents then licensed with appellee (Deft.’s Exh. 
1, p. 232). Appellee, upon learning that the Police De- 
partment would not furnish it with the police records, re- 
quired each licensed agent to go to the Department and 
obtain a copy of his police record or a certification that 
none existed (Deft.’s Exh. 1, p. 229). Upon obtaining such 
information, it was the position of appellee that it would 
abide by the action of the appellant taken with respect to 
these agents (Deft.’s Exh. 1, pp. 129, 228), each of whom 
was entitled to a hearing before revocation. 


While appellant cites the latter position as indicating 
‘cindifference”’, the record shows that he, himself, cited 
only 14 of the 34 agents to show cause why their licenses 
should not be revoked (Deft.’s Exh. 1, pp. 268-269). Even 
in such citations the charge was not misconduct as agents 
or the fact that they had police records; they were charged 
only with misrepresentation in failing to reveal police rec- 
ords on their applications for license (Deft.’s Exh. 1, pp. 
968-269). Of the 14 agents cited by the appellant, one case 
was dismissed, the licenses of four were suspended for 
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short periods, and the licenses of nine were revoked 
(Deft.’s Exh. 1, pp. 124125). No action was taken against 
the remainder. 


There is no evidence that any of the persons whom ap- 
pellee caused the Insurance Department to license during 
the year ended April 30, 1959 and who were alleged to 
have had D. C. police records engaged in any improper 
behavior as agents (J.A. 81). 


Your Company has not 

report of examination showing its 

the report which was made as of December 31. 1954. 

There being no statutory requirement for the submission 

of ‘‘official reports of examination’’ and the record not 
showing any Insurance Department regulation on the 
point,® this charge does not provide a legal basis for the 
proposed action of appellant. 


In support of this charge, the appellant states that under 
the law appellee must ‘‘satisfy the Superintendent” of its 
financial condition in order to qualify for a license and that 
the fact that ‘‘no examination was made by the State 
authorities,” making it impossible for appellee to furnish 
an official report of examination, is no defense to the charge 
(J.A. 8-9). 


Appellee concedes that by April 17, 1959 or by August 11, 
1959 it had not furnished appellant with an official report 
of examination since the report which was made as of 
December 31, 1954. In fact, no such examination had been 
made (Deft.’s Exh. 1, p. 449) so no such report could have 
been submitted. Appellee, however, did timely file with 
appellant the annual financial statement of appellee for 
1958 as required by section 35-407, D. C. Code, 1951 edition, 
and that report showed that appellee met the Insurance 


* No such regulation, in fact, exists (J.A. 81-82). 
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Department’s requirements as to capital and surplus 
(J.A. 83). In fact, counsel for appellant has conceded that 
there is no issue in this matter regarding the financial 
condition of appellee (Tr. below, p. 647). 


Section 35-418 of the D. C. Code authorizes appellant to 
examine appellee, or any insurance company operating in 
the District of Columbia at any time. As a matter of prac- 
tice, however, appellant, with respect to companies operat- 
ing in the District but domiciled elsewhere, does not make 
such examination but relies upon the examination made by 
the state of domicile (J.A. 82). He cannot, however, shift 
to appelle the burden of submitting a report of examination 
‘“‘which, under the law, if he had performed his duties, 
would have been in his possession.’’ Bankers Life and 
Casualty Co. v. Cravey (1952) 208 Ga. 682, 69 S.E. (2d) 87, 
91. Appellee did not in any way delay nor, in fact, could it 
have delayed, its examination by any state insurance depart- 
ment (Deft.’s Exh. 1, p. 262; Deft.’s Exh. 2, p. 7). Appellee 
in 1958 requested the Illinois Department of Insurance to 
initiate its periodic examination (Deft.’s Exh. 1, pp. 262, 
264-265). It is not unusual that examinations by the Illinois 
Department of Insurance will cover 4-year rather than 
3-year intervals (Deft.’s Exh. 1 pp. 301-302). 


In making this charge and finding, the appellant disre- 
garded information within his personal knowledge, to wit: 
(a) that there is no Insurance Department rule or regula- 
tion relating to the frequency with which insurance com- 
panies domiciled outside the District of Columbia are 
required to furnish official reports of examination, (b) that 
the furnishing of such an official report every three years 
is not a requirement for insurance companies domiciled 
outside the District, (c) that no action was ever taken 
against any other company where the Insurance Depart- 
ment knew there would be a delay in the completion of the 
examination, and (d) the reason for the delay of appellee’s 
examination by the Illinois Department of Insurance (J.A. 
44, 47-48, 81-82). 


In support of this charge, the appellant finds (a) that 
principal officers of United ‘‘form”’ Investors Finance & 
Thrift Corporation, (b) that from time to time these officers 
signed on both sides of contracts made between the two 
corporations, whereby large sums of money were to be 
paid by United to Investors, (c) that both companies had 
the same office address and the same telephone number, and 
(d) that even if not violative of section 35-530, the ‘‘shocking 
absence of arm’s-length relationship’’ creates grave doubt 
as to the fitness of appellee’s officers to manage its affairs 
(J.A. 9-11). 


Investors Finance & Thrift Corporation was incorporated 
in 1929 and, since that time, has been an active corporation 
with very substantial assets (Deft.’s Exh. 2, p. 7). The 
purpose of its incorporation is not shown in the record 
made before the appellant. 


The Board of Directors of appellee, in its regular meeting 
held on January 15, 1952, voted to enter into an agency 
agreement with Investors to obtain life and accident and 
health business for the benefit of appellee (Deft.’s Exh. 2, 
pp. 17-18). As a result, Investors acted as agent for appellee 
in locating and buying insurance companies thus enabling 
appellee to acquire insurance businesses without charging 
its surplus account for the cost thereof in a lump sum 
(Deft.’s Exh. 2, pp. 216-222). 


For a period, some of the officers of appellee were also 
officers of Investors (Deft.’s Exh. 2, p. 22). O. T. Hogan, 
Chairman of the Board of appellee, has signed contracts 
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between appellee and Investors as an officer of each (Deft.’s 
Exh. 1, p. 205). Every such contract was approved by the 
Illinois Insurance Department (Deft.’s Exh. 1, p. 207). 
Hogan owned 25% of the stock of Investors (Deft.’s Exh. 1, 
pp. 211-213) and his wife, son, and son-in-law, in combina- 
tion owned about .00665% of Investors stock. 


In one of the reinsurance transactions effected by ap- 
pellee through Investors, appellee allowed $1,210,000 of its 
bonds to be posted with a bank as collateral under a pro- 
posed reinsurance agreement of the All States Life Insur- 
ance Company (Deft.’s Exh. 2, p. 22). There is nothing in 
the record, however, to indicate any impropriety in con- 
nection with this transaction since the reinsurance arrange- 
ment was for the benefit of appellee. 


It will also be noted that appellant did not raise this fact 
in his investigation so as to permit or require any explana- 
tion of the transaction. On inquiry made by the court below, 
however, (Tr. 459-462) the transaction was fully explained 
and the fact established that the bonds were returned to 
United upon the reinsurance agreement being effected. 


There is no evidence that any officers or directors of 
appellee were principals, co-principals, agents or benefici- 
aries in any transaction with Investors. Officers and direc- 
tors of appellee were interested through Investors in such 
transactions only as stockholders of Investors. Such interest 
is not violative of the D. C. Code. See Opinions of the 
Attorney General, New York, 1907, p. 534,* and note that 
section 35-530 was patterned after the New York Code pro- 
vision there involved. Cf. Coffey v. Jordan, (C.A. D.C., 
1959) 275 F. (2d) 1, 2, footnote 4. Note also that since 
section 35-530 has penal as well as civil application, it is 
subject to the well-established principle that it be con- 
strued strictly. Cf. F.C.C. v. American Broadcasting Co. 
(1954) 347 U.S. 284, 296, 98 L. ed. 699, 709. 


* Copy is contained in appendix hereto. 
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There is no evidence to show an absence of arm’s-length 
dealing between the two companies much less a ‘shocking 
absence.’’ Furthermore, such general finding made by appel- 
lant lends no support to the charge that section 35-530 was 
violated. 


In 1955. Mr. O. T. principal officer of your Company, 
was indicted in the State of South Carolina for conspiring to 
being brought to trial by successfully resisting extradition. 

In support of this charge, the appellant states that the 

South Carolina authorities ‘‘apparently”’ believed that Mr. 

Hogan was guilty as charged; that no one but Mr. Hogan 

knows whether he was guilty or not; and that he should 

either have stood trial to thereby clear his name or resign 

as an officer of appellee (J.A. 11-12). 


Mr. Hogan was so indicted and did successfully resist 
extradition from the State of Illinois. He resisted extra- 
dition on the advice of counsel who thought a fair trial 
could not be secured at the time (Deft.’s Exh. 2, pp. 150- 
163). Mr. Hogan, whom appellant says is the only one who 
knows whether or not he was guilty, has stated under oath 
that he was not guilty (Deft.’s Exh. 1, pp. 186-187). Mr. 
Teschke, who also participated in the Capital Life Insurance 
Company transaction, also testified that Mr. Hogan was 
not guilty (Deft.’s Exh. 1, pp. 242-243). No attempt was 
made by the appellant to impeach or contravene the testi- 
mony of these two witnesses on this point. 


The indictment against Mr. Hogan was nolle prossed, on 
the basis of insufficient evidence, after three of the four 
persons who were alleged to have conspired with him were 
tried and acquitted (Deft.’s Exh. 2, pp. 148-149). Other 
than the indictment, which was withdrawn by the entry 
of nolle prosequi, there was no evidence before appellant 
reflecting adversely on Mr. Hogan’s character, integrity, or 
eligibility to serve as the principal officer of an insurance 
company doing business in the District of Columbia. 
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The agreement by which appelle reinsured Capital Life 
Insurance Company was approved by the Insurance Direc- 
tors of both South Carolina and Illinois (Deft.’s Exh. 2, 
pp. 156-157). Neither State has ever questioned appellee’s 
continued qualification to operate within its jurisdiction or 
Mr. Hogan’s fitness to continue as its principal officer 
(Deft.’s Exh. 1, pp. 189, 224). 


v. 


FAILURE TO RENEW APPELLEE'S CERTIFICATE OF AUTHORITY WOULD AD- 
VERSELY AFFECT THE PUBLIC INTEREST. 

Failure to renew appellee’s certificate of authority to 
operate in the District of Columbia would have a substan- 
tial adverse effect upon the holders of approximately 75,000 
policies of insurance and would destroy a substantial going 
business built up over a fifteen-year period. 


The record shows that such failure to renew would take 
from the majority of those policyholders the conveniences 
of (a) the weekly premium collection service provided, (b) 
the weekly personal reminder of the premium due date, and 
(c) the existing convenience of filing claims (Deft.’s Exh. 1, 
pp. 289-290, 325-326). As to policies not permitted by the 
policyholders to lapse, the cost of mailing weekly premiums 
would substantially increase the cost of insurance. Elimi- 
nation of the door-to-door, or debit, collection of premiums 
would cause most, if not all, industrial policies to lapse 
because people will not pay industrial premiums by mail 
(Deft.’s Exh. 1, pp. 235-325). Half of the insurance is life 
insurance (Deft.’s Exh. 1, p. 234). Many policyholders 
would be unable to insure elsewhere because of changes in 
age and health or could replace their policies only at a 
higher premium cost (Deft.’s Exh. 1, pp. 237, 325, 326). 


Failure to renew appellee’s certificate of authority would 
also effectively destroy a substantial going business built 
up over a fifteen-year period (Deft.’s Exh. 2, p. 2), current 
premium receipts of which amount to over $2,000,000 a year 
(Deft.’s Exh. 1, p. 190) in the production of which 132 per- 
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sons are locally engaged in the industrial insurance end of 
the business alone (Deft.’s Exh. 1, pp. 423-424). 


VL 


APPELLANT'S BIAS AND PREJUDICE IS SUCH THAT APPELLEE WAS OBVIOUSLY 
NOT GIVEN FAIR CONSIDERATION. 

‘A fair trial by an unbiased and non-partisan trier of the 
facts is of the essence of the adjudicatory process as well 
when the judging is done in an administrative proceeding 
by an administrative functionary as when it is done in a 
court by a judge. N.L.R.B. v. Phelps (CCA-5, 1943) 136 F. 
(2d) 562, 563. ‘Fair play,”’ as well as insurance regulation, 
is a component of the public interest. City of Dallas v. Civil 
Aeronautics Board (C.A. D.C., 1954) 221 F. (2d) 501, 505 
(footnote 14). That bias, prejudice and the lack of fair play 
literally pervade this entire matter is repeatedly indicated 
by statements of and positions taken by the appellant. 


With respect to his first charge, appellant has stated that 


it is his ‘‘impression”’ that appellee “deliberately set out 
to cheat its policyholders’’ (J.A. 42-43). His conclusion is 
predicated solely upon the ‘‘recollection’’ of the Depart- 
ment personnel who handle the complaints (J.A. 76). 


The evidence submitted on behalf of appellee with respect 
to each recorded claim is to the contrary and appellant 
well knew that no evidence existed that policyholders were 
being cheated. Deputy Superintendent Lombard, who was 
primarily responsible for handling complaints, knew of 
no policyholder of appellee who received less benefit than 
called for in his policy (Tr. 581), nor did Deputy Superin- 
tendents Hughes and Stout (Tr. 658, 679). With these facts 
appellant had no basis for his conclusion and it can be 
predicated only upon bias and prejudice. 


As to the complaint situation, appellant has stated that 
appellee ‘‘failed to take any concrete steps, so far as I was 
aware, to correct the situation which was described to them’”’ 
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(J.A. 43). Yet, appellant well knew (J.A. 41) that pursuant 
to his instruction, a letter was written to appellee on Octo- 
ber 8, 1958 referring to the alleged complaint situation and 
suggesting that it ‘‘might be relieved by the elimination 
of the most objectionable feature in your policy, namely, 
that it requires the claimant to have been visited in his 
home by a physician” (Pltf.’s Exh. 7, 2d para.). He also 
knew that the policy form was revised as suggested (Deft.’s 
Exh. 2, p. 193; ‘‘Part Three’’) and put into effect in Janu- 
ary, 1959 (Deft.’s Exh. 1, p. 321). Notwithstanding appel- 
lee’s compliance with that suggestion and notwithstanding 
Lombard’s testimony that appellee, subsequent to October 8, 
adopted the policy of following up on complaints saving the 
policyholder the trouble of coming to the Department 
(Deft.’s Exh. 1, p. 47), it is appellant’s sworn statement 
that he is not aware of any change that appellee might 
have made to decrease complaints ‘‘so one might conclude 
that the reason the number of complaints decreased could 
be that they merely abandoned temporarily practices which 


they had deliberately engaged in prior to that time which 
caused the complaints,”’ and that they did this ‘until the 
dust settled, until they deemed it advisable to resume their 
former practices”’ (J.A. 74). Support for those statements 
may be found only in a biased and prejudiced mind. 


With respect to the second charge, appellant found that 
well-managed insurance companies would not employ the 
kind of agents who were appointed by appellee (J.A. 8). 
Yet appellant knew, though the record made in his office 
significantly did not establish it, that two of those com- 
panies, a representative of which testified before appellant, 
did cause to be licensed agents with police records, the 
majority of whom improperly answered Question 7 (J.A. 
88-90). Furthermore, appellant knew that as to those com- 
panies he had not made, as he here had made, an investi- 
gation of each agent licensed to such companies but had 
established the existence of those police records in the 
course of a purely routine sampling check (J.A. 90-91). 
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Certainly, fairness required appellant to make these facts 
known and consider them in his determination. 


Appellant has stated that when the police record situ- 
ation was called to the attention of appellee it ‘‘failed to 
take any concrete steps, So far as I was aware, to correct 
the situation’’ (J.A. 43). Not only, as noted hereinabove, 
is this utterly contrary to the record, appellant character- 
zies part of such steps taken as nothing more than a ‘‘death 
bed conversion’”’ (J.A. 78). By the latter statement, appel- 
lant demonstrates that regardless of what steps appellee 
might have taken he was determined to turn thumbs down 
on the requested renewal of the certificate of authority. 


As to the third charge, appellant has stated that there 
may be sound and satisfactory reasons for the delay in 
submission of an official report of examination and that 
such delay does not of and by itself constitute grounds 
for withholding an insurance company’s certificate of 
authority (J.A. 82-83). Furthermore, while appellant has 
stated under oath that he did not know the reason for the 
delay in appellee’s filing of such report (J.A. 82), the record 
shows that he did—and that the delay was for good and 
valid reason (J.A. 47-48). Under these circumstances, the 
making of this charge can be attributed only to bias and 
prejudice. 


In connection with the fifth charge, appellant makes the 
statement which perhaps highlights more than anything 
else the prejudicial manner with which he approached and 
considered this case. Hogan was indicted in South Carolina 
for conspiring to defraud but a nolle prosse was filed with 
respect thereto after his alleged co-conspirators had been 
tried and acquitted. Hogan stated under oath before appel- 
lant that he was not guilty. Notwithstanding these facts, 
which constitute the entire record on this aspect of the 
matter, appellant finds (J.A. 11) that ‘‘apparently”’ the 
South Carolina authorities believed that Hogan was guilty 
and states that he, appellant, ‘‘believed”’ Mr. Hogan to have 
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been guilty (J.A. 85). It is evident that with this state of 
mind appellant would have disregarded the opinion of the 
jury even if Hogan had stood trial and had been acquitted. 


CONCLUSION 


The decision of the District Court is correct and it should 


be affirmed. 
Respectfully submitted, 


Harry L. Brown 
Frep W. PEEL 
Grorce E. ALLEN 
ALVORD AND ALVORD 
200 World Center Building 
Washington 6, D. C. 


TrscHKE, Burns, Maroney & McGuinn 
EB. B. McGuixn 

1313 S. Michigan Avenue 

Chicago 5, Illinois 
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grounds alleged therefor, and has afforded the com- 
pany an opportunity for a full hearing: Provided, That 
if the Superintendent shall find upon examination that 
the further transaction of business by the company 
would be hazardous to the public or to the policyholders 
or creditors of the company in the District, he may 
suspend such authority without giving notice as herein 
required: Provided further, That in lieu of revoking 
or suspending the certificate of authority of any com- 
pany for causes enumerated in this section, after hear- 
ing as herein provided, the Superintendent may sub- 
ject such company to a penalty of not more than $200 
when in his judgment he finds that the public interest 
would be best served by the continued operation of 
the company. The amount of any such penalty shall be 
paid by the company through the office of the Superin- 
tendent to the Collector of Taxes of the District of 
Columbia. At any hearing provided by this section, 
the Superintendent shall have authority to administer 
oaths to witnesses. Anyone testifying falsely after hav- 
ing been administered such an oath shall be subject 
to the penalties of perjury. (Feb. 22, 1958, 72 Stat. 20, 
Pub. L. 85-334, $2. 


. . * * e * * * ° 


*§35-407 [5:217f]. Annual statement—Verification— 
Failure to make. 


‘«Every company doing business in the District shall 
file with the superintendent before March 1 in each 
year a financial statement for the year ending Decem- 
ber 31, immediately preceding, on forms furnished by 
the superintendent. Such statement shall be verified 
by the oaths of the president and secretary of the com- 
pany, or, in their absence, by two other principal offi- 
cers. The statement of an alien company shall embrace 
only its condition and transactions in the United States 
and shall be verified by the oath of its resident manager 
or principal representative in the United States. In 
case a company shall fail to make and file its annual 
statement within the time herein prescribed its author- 
ity to transact business in the District shall thereupon 
— (June 19, 1934, 48 Stat. 1132, ch. 672, §8, 
ch. IT.) 


3a 


“¢§35-412 [5:217k]. Superintendent to have power to 
issue subpoenas—Enforcement. 


“In the examination of any company as provided for 
in chapters 3-8 of this title the superintendent shall 
have power to issue subpoenas in the name of the Chief 
Justice of the District Court of the United States for 
the District of Columbia to compel witnesses to appear 
and testify and/or to produce all books, records, papers, 
or documents before said superintendent. 


* * * * © * * * 


(June 19, 1934, 48 Stat. 1133, ch, 672, $13, ch. II.) 


* * * * * * * * * 


“6§35-418 [5:217q]. Examinations—Reports—Verifica- 
tion—Hearing upon—Publication—Expense. 


‘<The superintendent may examine the books, papers, 
property, and the affairs of any insurance company 
organized or doing business in the District and of any 
company engaged in or professing to be engaged in 
organizing, promoting, or soliciting stock or capital 
contributions to or aiding in the formation of an insur- 
ance company or of any company which holds the 
capital stock of an insurance company for the purpose 
of controlling the management thereof as voting trus- 
tees or otherwise. * * * The superintendent shall grant 
a hearing to the company examined, or he shall furnish 
it a copy of his report, in tentative form, requesting that 
the statements and items therein contained be checked, 
and the report be returned to the superintendent within 
the time specified by him, before filing any such report 
and before making public such report or any matters 
relating thereto; and may withhold any such report 
from public inspection for such time as he may deem 
proper ; and may, after so filing, if he deems it for the 
interest of the public to do so, publish any such report 
or the result of any such examination as contained 
therein in one or more newspapers in the District with- 
out expense to the company. It shall be the duty of the 
superintendent to examine every domestic insurance 
company at least once in three years. 


* * * * * * * * . 


(June 19, 1934, 48 Stat. 1135, ch. 672, $19, ch. IT.) 
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(35-426 [5:217y]. Suspension or revocation of license 
Grounds for—Notice of—Hearing—Penalty. 


“‘The Superintendent of Insurance may suspend or 
revoke the license of any life insurance general agent, 
agent, solicitor, or broker when and if, after investi- 
gation, it appears to the Superintendent that any 
license issued to such person was obtained by fraud 
or misrepresentation; or that the general agent, agent, 
solicitor. or broker has violated any insurance law of 
the District: or has made any misleading representa- 
tions or incomplete or fraudulent comparison of any 
policies or companies or concerning any companies to 
any person for the purpose or with the intention of 
inducing such person to lapse, forfeit, surrender, or 
exchange his insurance then in force; or has made any 
misleading estimate of the dividends or share of surplus 
to be received on a policy: or has failed or refused to 
pay or to deliver to the company or to his principal 
any money or other property in the hands of said gen- 
eral agent, agent, solicitor, or broker belonging to such 
company or principal when requested so to do; or has 
violated any lawful ruling of the insurance department; 
or has been convicted of a felony; or has otherwise 
shown himself untrustworthy or incompetent to act as 
a life insurance general agent, agent, solicitor, or 
broker. Before the Superintendent of Insurance shall 
revoke or suspend the license of any such person he 
shall give to such person an opportunity to be fully 
heard, and to introduce evidence in his behalf. Within 
thirty days after the revocation or suspension of license 
or the refusal of the Superintendent to grant a license, 
the general agent, agent, solicitor, or broker, or appli- 
“ant aggrieved may appeal from the ruling of the Sup- 
erintendent of Insurance to the court of competent 
jurisdiction designated in section 35-427. Appeals may 
be taken from the judgment of said court as prescribed 
in section 35-427. At any hearing provided by this 
section, the Superintendent shall have authority to 
administer oaths to witnesses. Anyone testifying falsely 
after having been administered such an oath shall be 
subject to the penalties of perjury. 


va 


(Feb. 22, 1958, 72 Stat. 21, Pub. L. 85-334, §3.) 


‘«§35-427 [5:217z]. Appeal from rulings of superintend- 
ent—Procedure—Costs and supersedeas bond—Lia- 
bility of superintendent. 


‘‘Within thirty days after the revocation or suspen- 
sion of license or the refusal of the superintendent to 
grant a license, the general agent, agent, solicitor, or 
broker or applicant aggrieved may appeal from the 
ruling of the superintendent to the District Court of 
the United States for the District of Columbia, in equity 
wherein, upon the relation of the superintendent, by 
representation of the corporation counsel, the superin- 
tendent shall be designated as defendant and the gen- 
eral agent, agent, solicitor, or broker or applicant as 
plaintiff, and the said cause shall be docketed in said 
court and tried as an equity case. Appeals may be taken 
from the judgment of said District Court of the United 
States for the District of Columbia to the United States 
Court of Appeals for the District of Columbia as in 
other equity cases. 


“In all said procedings and appeals said superin- 
tendent shall not be taxed with any costs, nor shall he 
be required to give any supersedeas bond or security 
for costs or damages on any appeal whatsoever. Said 
superintendent shall not be liable to suit or action or 
for any judgment or decree for any damages, loss, or 
injury claimed by any person on any appeal taken by 
said superintendent in any case, nor shall said superin- 
tendent be required in any case to make any deposit 
for costs or pay for any service to the clerks of any 
court or to any marshal of the United States. (June 19, 
1934, 48 Stat. 1140, ch. 672, §28, ch. II.)”’ 


“Chapter 5.—Domestic Lire Companies 


. * * * * * * oe ° 


“§35-530 [5:218¢ec]. Officers and directors not to be 
pecuniarily interested in transactions—Appraise- 
ment—Loans on policies. 


“‘No director or officer of any company doing busi- 
ness in the District shall receive any money or valuable 
thing for negotiating, procuring, recommending, or 
aiding in any purchase by or sale to such company of 


6a 


any property, or any loan from such company, nor be 
pecuniarily interested, either as principal, coprincipal, 
agent, or beneficiary, in any such purchase, sale, or 
loan, nor shall the financial obligation of any such 
director or officer be guaranteed by such company in 
any capacity: Provided, That nothing herein contained 
shall prevent any such director or officer from receiving 
a fee for appraising property for said company or for 
serving on any committee that passes on the invest- 
ments of said company: Provided further, That noth- 
ing herein contained shall prevent a life insurance 
company from making a loan upon a policy held therein 
by a director not in excess of the net value thereof. Any 
person violating any provision of this section shall be 
guilty of a misdemeanor. (June 19, 1934, 48 Stat. 1151, 
ch. 672, §30, ch. III.)”’ 


“Chapter 13.—Fime, Casvatty aND MaRIxeE INSURANCE 
. * * * . * _ * 

** 35-1336. Agents and brokers, license—Form of appli- 
cation—Request by company or agent, form and con- 
tents—Bond of brokers—Written examination—Re- 
quirements for license — Waiver of examination — 
Issuance to individuals or firms—License for own 
business prohibited. 


‘* Any person hereafter desiring to engage in business 
in the District as a policy-writing agent, soliciting 
agent, broker, or salaried company employee, as defined 
by this chapter shall, before engaging in such business, 
secure from the Superintendent a license authorizing 
him to engage in such business. The person to whom 
the license may be issued shall file sworn answers to 
such interrogatories as the Superintendent may re- 
quire. Before the Superintendent shall issue or renew 
a license to any policy-writing agent, soliciting agent, 
or salaried company employee, he shall require the 
company or policy-writing agent desiring the appoint- 
ment of such person to certify— 

* ° . . . ° * > . 
(Oct. 9, 1940, 54 Stat. 1073, ch. 792, §32, ch. II; Apr. 22, 
1944. 58 Stat. 192, ch. 173, (3; June 30, 1953, 67 Stat. 
120, ch. 168; Feb. 22, 1958, 72 Stat. 23, Pub. L. 85-334, 
§6.) 


Ta 


“*§35-1339. Renewal of licenses—Written notice of 
refusal to renew—Hearing—Application to court for 
leave to continue business pending appeal. 


“Upon application for renewal of an expiring license 
and the payment of the applicable fee prescribed in 
section 35-1345, the Superintendent shall issue the 
license applied for when he is satisfied that the appli- 
cant therefor meets the conditions set forth in sections 
35-1336 and 35-1340. Before the Superintendent shall 
refuse to renew any such license he shall give to the 
applicant an opportunity to be fully heard and to intro- 
duce evidence in his behalf. If the Superintendent shall 
refuse to renew any such license he shall give the 
applicant written notice thereof and he shall not, for 
a period of ten days from the date of that notice, take 
any action to stop the applicant from continuing in 
business, within which period the applicant may apply 
to any court as provided in section 35-1349, for leave, 
in the discretion of the court, to continue in business 
until an appeal from such refusal is decided. (Feb. 22, 
1958, 72 Stat. 25, Pub. L. 85-334, §7.) 


‘<§35-1340. Revocation and suspension of licenses— 
Grounds for—Notice and hearing—Evidence. 


“The Superintendent may revoke or suspend the 
license of any policy-writing agent, soliciting agent, 
broker, or salaried company employee when and if, 
after investigation, it appears to the Superintendent 
that any license issued to such person was obtained by 
fraud or misrepresentation, or that such person has 
otherwise shown himself untrustworthy or incompetent 
to act in any of the foregoing capacities, or that such 
person has— 


* * * * * * * * s 


‘“<Before the Superintendent shall revoke or suspend 
the license of any such person he shall give to such per- 
son an opportunity to be fully heard, and to introduce 
evidence in his behalf: Provided, That in lieu of revok- 
ing or suspending the license of any policy-writing 
agent, soliciting agent, broker, or salaried company 
employee for causes enumerated in this section after 
hearing as herein provided, the Superintendent may 
subject such person to a penalty of not more than $200 


8a 


when in his judgment he finds that public interest would 
be best served by the continued operation of such per- 
son. The amount of any such penalty shall be paid by 
such person through the office of the Superintendent 
to the Collector of Taxes, District of Columbia. At 
any hearing provided by this section, the Superintend- 
ent shall have authority to administer oaths to wit- 
nesses. Anyone testifying falsely after having been 
administered such an oath shall be subject to the pen- 
alties of perjury. (Feb. 22, 1958, 72 Stat. 25, Pub. L. 
85-334, §8.)” 


Opinions of the Attorney General. New York. 1907. p. S34. 
Insurance Law—Section 36. 


Whether directors or officers of insurance companies in 
New York State shall receive money for procuring loans, 
ete. 

STATE OF NEW YORK. 


Attorney-General’s Office, 
Albany, December 5, 1907. 


Hon. Otto Kelsey, Superintendent of Insurance, 
Albany, N. Y.: 


Dear Sir. — I am in receipt of your favors of the 7th 
and 23d. ults., asking the opinion of this office as to the 
proper construction of section 36 of the Insurance Law, 
and also asking certain specific questions in reference 
thereto. 


This section in its present form was enacted by chapter 
326 of the Laws of 1906, and prior to its amendment by 
that statute read as follows: 


‘*No director or officer of an insurance corporation 
doing business in this State shall receive any money 
or valuable thing for negotiating, procuring or recom- 
mending any loan from any such corporation, or for 
selling or aiding in the sale of any stocks or securities 
to or by such corporation.”’ 
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By the amending act above referred to the phraseology 
was slightly changed, a violation thereof was made a mis- 
demeanor and the following clause added: 


‘‘nor be pecuniarily interested either as principal, co- 
principal, agent or beneficiary in any such purchase, 
sale or loan.’’ 


The clause so added is but the expression of the rule at 
common law which holds directors of corporations to be 
trustees and is stated by the Court of Appeals in the case 
of Bass v. N.Y.L.E. & W.R.R., 125 N.Y. 275, as follows: 


««® * * the rule which forbids those who fill judiciary 
positions from making use of them to benefit their per- 
sonal interests—extends to all transactions where the 
individual’s personal interest may be brought in con- 
flict with his acts in a judiciary capacity and it works 
independently of whether there was fraud or whether 
there was a good intention. Where the possibility of 
such conflict exists there is danger intended to be 
guarded against by the absoluteness of the rule.’’ 


Therefore to paraphrase the section as it now stands, it 
provides that: 


‘No director or officer of any insurance corporation 
* * * shall receive any money or valuable thing for nego- 
tiating, procuring, recommending or aiding in any pur- 
chase by or sale to such corporation of any property. 
No director or officer of any insurance corporation shall 
receive any money or valuable thing for negotiating, 
procuring, recommending or aiding in any loan from 
such corporation. 


‘‘No director or officer of any insurance corporation 
shall be pecuniarily interested either as principal, co- 
principal, agent or beneficiary in any such purchase, 
sale or loan.’’ 


The purpose of the amendment to this section, as well 
as of recent legislation affecting the business of insurance, 
was to remedy certain evils which developed in the manage- 
ment of insurance corporations and which had been investi- 
gated by the joint legislative committee which recommended 
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this legislation. It may, therefore, be assumed that the 
legislature and its committee had clearly in mind the acts 
which they deemed it desirable to prohibit and exactly how 
far they considered it expedient to go. How far they have 
gone is to be learned from a plain reading of the statute 
rather than from any argument as to the propriety of 
preventing certain practices. It may be that it would be 
desirable to prohibit any business relations between an 
insurance corporation and any other corporation in which 
an officer or director of the insurance corporation was in- 
terested as stockholder, director or otherwise; but this the 
legislature has not done. It might readily have done so 
by the insertion in the section in question of a few words 
of plain prohibition of such relations. Instead of so doing 
it has expressly limited the prohibition of being ‘¢pecuniar- 
ily interested,’’ by the words as ‘‘principal, co-principal, 
agent or beneficiary.” By the mere fact of being a stock- 
holder or director in the selling or borrowing corporation, 
one may be ‘‘pecuniarily interested’’ but he is not by that 
fact alone ‘‘interested’’ as ‘‘principal, co-principal, agent 
or beneficiary’? in the ordinary acception of the words 
used. 


The section prohibits an officer or director of any insur- 
ance corporation from making any direct profit out of any 
transaction of that company. He must not sell to the com- 
pany any stock, securities or other property either for 
himself or as agent of another or in which he has any 
interest. He cannot receive any commission or other ‘‘valu- 
able thing”’ on any sale to or purchase by such corporation 
nor on any loan made by it: 


On the other hand the section does not prohibit an insur- 
ance corporation from investing in the securities of or 
making a loan to another corporation even though an officer 
or director of the former be also an officer, director or stock- 
holder of the latter, provided such person has no direct 
interest in the transaction by reason of ownership or of 
other interest in the particular securities or property pur- 
chased or otherwise. 
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Having in mind these views I am of the opinion that the 
questions asked should be answered as follows: 


First. Can a life insurance corporation, through its direc- 
tors or officers, make a loan to any corporation in which its 
(the life insurance corporation) directors or officers are 
stockholders? 


Yes, provided that their only interest in the loan is as 
stockholders of the borrower. 


Second. Where a director or officer of a life insurance 
corporation is also actively connected with the management 
of another corporation, does the statute prohibit the life 
insurance corporation from loaning money to or purchasing 
securities from such corporation? 


Third. If a life insurance corporation under section 36 
of the Insurance Law is not permitted to loan to or buy 
securities from a corporation in which its officers are stock- 
holders or actively participating in its management, can 
such life insurance corporation make loans to such other 
corporation or buy its securities through the agency or 
brokers? 


In considering these questions it is necessary to bear in 
mind not only the statute, but the common Law rule which 
is stated by the courts as follows: 


“When a trustee or the officer or director of a cor- 
poration deals with himself as an individual or in the 
character of trustee, director or officer of another cor- 
poration with respect to the funds, securities or prop- 
erty of the corporation, the transaction is at least open 
to question by the corporation, or in a proper case by 
its stockholders and the trustee is bound to explain the 
transaction and show that the same is fair and that no 
undue advantage was taken by him of his position for 
his own advantage or the advantage of some other 
corporation in which he has an interest.’” 


Sage v. Cuyler, 147 N.Y. 247. 


‘Tt is undoubtedly a well settled rule that executory 
contracts entered into by corporations having common 


12a 


directors are voidable at the instance of either corpora- 
tion and the court will not inquire into the question 
whether or not it is beneficial to the corporation seek- 
ing to avoid it. This right is vested in the corporation 
and not in the individual stockholder.”’ 


Burden v. Burden, 159 N. Y. 307. 


It would therefore appear that the transactions men- 
tioned in the questions are not prohibited by the statute, 
provided the ‘director or officer’’ of the insurance corpora- 
tion has no personal interest therein and that the trans- 
action was fair and no advantage was taken of his position 
to secure his own advantage or that of the other corpora- 
tion. 


Fourth. Where a life insurance corporation, through its 
finance committee, purchased bonds of a railroad corpora- 
tion, not from the railroad corporation itself but from a 
third person, and two members of such finance committee 
were respectively president and secretary of such railroad 


corporation, is this transaction prohibited by this section? 


No; provided the two persons named had no interest in 
the specific securities purchased. 


Fifth. Can a brokerage firm, of which a director of an 
insurance corporation is a member, act as broker for the 
insurance corporation in the purchase or sale of securities 
and receive commissions therefor? 


No. 


Of course, the foregoing is subject to the qualification 
that if the transaction be merely colorable and that in fact 
an officer or director of the insurance corporation was the 
actual and direct beneficiary thereof, the transaction would 
be subject to the statutory prohibition. 


I fully appreciate that an adherence to this ruling may 
leave the door open to many abuses and that a more compre- 
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hensive prohibition of officers or directors of corporations 
acting in a dual capacity is eminently desirable. 


On the other hand the Legislature may have considered 
that the restrictions upon legitimate business and the re- 
sulting difficulty in securing men prominent in the business 
world to accept directorships in insurance corporations 
would more than counterbalance the benefit to be derived 
from a more sweeping prohibition of such business rela- 
tions. These, however, are considerations to be submitted 
to the Legislature. 


It seems to me that the plain reading of the statute, as 
it stands, leads to the conclusions above stated. 


Yours truly, 


Wri S. Jackson, 
Attorney-General 
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IN THE 


United States Court of Appeals 


For tHE Disrrict or Cotumsia Circuit 
No. 15,994 


Avpert F. Jorpax, Superintendent of Insurance for the 
District of Columbia, Appellant, 


Vv. 


Unsirev Insurance Company or America, Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


I 


Section 35-427, D. C. Code, 1951, is not applicable. 

Appellee contends (Appellee’s brief, page 3) that, in ac- 
cordance with authority found in § 35-427, D. C. Code, 1951, 
the trial court correctly granted it a trial de novo. 

A casual examination of § 35-427 is sufficient to show its 
inapplicability in this case. Contrary to appellee’s conten- 
tion, this Code section is concerned only with appeals froin 
rulings of the appellant which revoke or suspend the license 
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of a general agent, an agent, a solicitor or a broker or 
which result in a refusal to grant any such license to an 

inal applicant. It is then provided that any general 
agent, agent, solicitor or broker or applicant’’ aggrieved 
may appeal from the ruling of the Superintendent to the 
District Court of the United States for the District of Co- 
lumbia, in equity, wherein, upon the relation of the Super- 
intendent, by representation of the corporation counsel, the 
Superintendent shall be designated as defendant and the 
general agent, agent, solicitor, or broker or applicant as 
plaintiff, and the said cause shall be docketed in said court 
and tried as an equity case. * * * ” [Emphasis added.] 

Appellee’s claim to relief is premised upon the notion 
that, because the Superintendent refused to renew its 
“license” under § 35-404, D. C. Code, 1951, Supp. VIII, it 
thereby became an “applicant aggrieved” for the purposes 
of $ 35-427 (Appellee’s brief, pages 3, 4). But this conten- 
tion is clearly without merit. Section 35-404 provides that 
it shall be the duty of appellant to “* °° issue a certificate 
of authority to a company when it shall have complied with 
the requirements of the laws of the District so as to be 
entitled to do business therein. The Superintendent may, 
however. satisfy himself by such investigation as he may 
deem proper or necessary that such company is duly quali- 
fied under the laws of the District to transact business 
therein. and may refuse to issue or renew any such certifi- 
cate to a company if the issuance or renewal of such certifi- 
cate would adversely affect the public interest. ° ° es 
[Emphasis added.] 

The meaning of the phrase “applicant aggrieved” found 
in $ 35-427 appears with clarity upon examination of the 
two sections which immediately precede it. In this connec- 
tion, § 35-425 of the Code provides that “no person shall 
act within the District for any life-insurance company as 
a general agent, agent or solicitor in the solicitation or pro- 
curement of applications for insurance unless he has com- 
plied with the provisions of this section and has secured a 
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license from the superintendent of insurance. ***” [Em- 
phasis added.] The section in pertinent part then sets forth 
who may apply, under what circumstances they may apply, 
how they may apply, and that the license, unless it has been 
suspended or revoked prior to that time, expires annually 
on a specified date. It further provides that every life in- 
surance company shall, upon termination of employment of 
any of the above-named persons, file with the Superintend- 
ent a statement relative to the termination of such employ- 
ment and the cause thereof. 

Section 35-426 of the Code (which was amended in 1958 
and may be found in Supp. VIII) provides that the Super- 
intendent may suspend or revoke the license of any general 
agent, agent, solicitor or broker for reasons specified after 
due investigation, notice and a hearing. The section then 
provides: “* * * Within thirty days after the revocation 
or suspension of a license or the refusal of the superin- 
tendent to grant a license, the general agent, agent, solici- 
tor, or broker, or applicant aggrieved may appeal from the 
ruling of the Superintendent of Insurance to the court of 
competent jurisdiction designated in § 35-427. * * *” {Em- 
phasis added.] 

‘As correctly stated by appellee, § 35-427 then provides 
that, from a revocation or suspension of license or from the 
refusal to grant a license, the general agent, agent, solicitor 
or broker or applicant aggrieved may appeal from the rul- 
ing to the District Court and that such cause shall be tried 
as an equity case. 

From the foregoing language in the three related Code 
sections, it is obvious that the phrase “applicant aggrieved,” 
which appellee claims entitled it to a trial de novo, refers 
only to a person who was not theretofore a general agent, 
an agent, a solicitor or a broker, and whose original appli- 
cation for a license was refused. Certainly, no construction 
of the statutory language could bring a life insurance com- 
pany within the purview of that section. 
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One other factor is important in the consideration of 
whether § 35-427 has any application here. The privilege of 
engaging in business by a general agent, an agent, a solici- 
tor. or a broker is evidenced by the issuance of a “license” 
(See $35-425 of the Code). The suspension or revocation 
of that privilege is accomplished by the suspension or revo- 
cation of the “license” (See $ 35-426 of the Code). And the 
appeal from rulings of the Superintendent relative to such 
privileges is, by $35-427 of the Code, applicable to “the 
revocation or suspension of license or the refusal of the 
Superintendent to grant a license.” On the other hand. 
$ 35-404 under which the authority of the appellee to do 
business was granted speaks only of a “certificate of au- 
thority.” Nowhere in the Act are these terms ever substi- 
tuted for each other or used interchangeably. 

For these reasons the appellant submits that $ 35-427. 
supra, is without application in the ease at bar. 


II 


The cases of Jordan v. American Eagle Fire Insurance 
Company and Columbia Auto Loan Company v. Jor- 
dan are not controlling. 


The appellee relies principally upon Jordan v. American 
Eagle Fire Insurance Co., $3 U.S. App. D. C. 192, 169 F. 2d. 
281, and Columbia Auto Loan Co. v. Jordan, 90 U.S. App. 
D. C. 222, 196 F. 2d 568, as support for its claimed right 
toa trial de novo (Appellee’s brief, pages 6, 7, 8, 9). 

In the American Eagle case, an appeal was taken from 2 
judgment which permanently enjoined enforcement of an 
order of the Superintendent of Insurance of the District 
of Columbia fixing and adjusting fire and lightning insur- 
ance rates. In reversing the judgment of the District Court 
on other grounds, this Court pointed out that the action 
filed in the District Court was brought pursuant to § 35-1403 
and §§ 35-1348 and 35-1349, D. C. Code, 1951, which provide 
that any person “aggrieved” by an order of the Superin- 
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tendent may “contest the validity of such order * * * in any 
court of competent jurisdiction by appeal or through any 
other appropriate proceeding.” [Emphasis added.] The 
phrase “contest the validity” was interpreted to mean to 
test the validity of the order in every respect in which it 
might be invalid, i.e., including, if appropriate, a trial 
de novo. 

But there is no comfort for the appellee in the American 
Eagle case because the Congress has not seen fit to confer 
upon a company denied renewal of its certificate of author- 
ity pursuant to § 35-404, D. C. Code, 1951, Supp. VIII, any 
right to contest the validity of the ruling by appeal or pro- 
ceeding in the nature of a trial de novo. 

Neither is there comfort for appellee in the Columbia 
Auto Loan case. Involved there was an appeal from a judg- 
ment of the District Court upholding the ruling of the Su- 
perintendent of Insurance refusing to renew the license of 
a fire, casualty and marine insurance policy-writing agent. 
Petitioner contended that the Superintendent failed to ac- 
cord him due process of law and that the District Court 
erred in not confining its review of the case to the issues 
before the Superintendent. This Court again pointed out 
that the statute involved permitted the licensee to “contest 
the validity of the [order] * * * in any court of competent 
jurisdiction by appeal or through any other appropriate 
proceedings.” The Court then said: 


«* * * No reason appears why it was improper 
for the District Court to adopt the procedure we 
sanctioned under closely parallel circumstances in 
the American Eagle decision: a trial de novo with 
wide scope of inquiry.” 


From the foregoing, it appears without serious question 
that appellee has utterly failed to demonstrate any right to 
a trial de novo. What the Court said in National Labor Re- 


1 Section 35-1349, D. C. Code, 1951, with emphasis supplied. 
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lations Board v. Southland Mfg. Co., (4th Cir.), 201 F. 2d 
244, 246, so strongly relied upon by appellee, is controlling. 
Said the Court in that case: 


“The difference between review in equity, or in 
law of a case heard without a jury, and the review 
of an order of an administrative agency, is that in 
the former case we are given power to review the 
facts. whereas, in the latter, our power is limited to 
setting aside the findings of the agency if not sup- 
ported by substantial evidence, In the one case we 
review the facts. in the other the sufficiency of the 
evidence to sustain the agency’s findings. If Con- 
gress had intended to give a power of review sim- 
ilar to that on appeals in equity, it knew perfectly 
well how todo so * * *. Adequate judicial review 
was granted when the courts were given power to 
determine whether the findings of the agency have 
substantial support in the record considered as a 
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An administrative hearing is not proscribed merely be- 
cause a statutory mandate is lacking. 


In Minkoff v. Payne, 93 U. S. App. D. C. 123, 210 F. 2d 
G89, also strongly relied upon by appellee, the procedure 
followed and approved by this Court was exactly what ap- 
pellant contends would have been proper in the instant case. 
In Minkoff, the Alcoholic Beverage Control Board, after a 
full hearing, refused to renew a liquor license because it 
could not find the applicant to be “of good moral character 
and generally fit for the trust” reposed in him. From that 
ruling, applicant filed a suit in the District Court to enjoin 
the Board from refusing to renew his license. The defend- 
ant members of the Board filed a motion to dismiss or, in 
the alternative, for summary judgment, accompanied by a 
copy of the transcript of the proceedings before the Board. 
Upon consideration of the record made before the Board 
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and of the pleadings filed in court, the District Court grant- 
ed the defendants’ motion for summary judgment. On ap- 
peal, this Court, in affirming the judgment of the District 
Court, said: 


.* * ® We have pointed out that under the stat- 
ute the Board must satisfy itself that the applicant 
is of good moral character and generally fit for the 
trust to be in him reposed, § 95-115 (a) (1). A de- 
cision of the Board on this question may not be 
arbitrary or capricious. It must be based upon sub- 
stantial evidence. Moreover, when, as in this case. 
the Board action amounts to a refusal to renew a 
license previously issued it must be based upon evi- 
dence which the applicant had full opportunity to 
refute.” [page 691] 


What is important is that in Minkoff this Court approved 
the “substantial evidence test” and the “arbitrary and capri- 
cious test” applied therein by the District Court, even 
though there was no statutory authority for the adminis- 
trative body in that case to hold a hearing in the first place. 
The Code provision which vested authority in the Board to 
act, § 25-106, D. C. Code, 1951, makes no reference to the 
“renewal” of a license. It is true that the Board was vested 
with authority to “issue” licenses and this Court considered 
refusal to renew tantamount to a refusal to issue. Neverthe- 
less, there is still no express statutory authority found in 
the pertinent Code provision to hold a hearing, as was done 
in Minkoff. 

Thus, it 1s clear that a hearing is not proscribed merely 
because a statutory mandate is lacking. See also: In re 
Carter, 89 U.S. App- D. C. 310, 192 F. 2d 15, cert. den. 342 
U.S. 862, 96 L. Ed. 647, 72 S. Ct. 89; and In re Carter, 85 
U.S. App. D. C. 229, 177 F. 2d 75, cert. den. 338 U. S. 900, 
94 L. Ed. 554, 70 8. Ct. 250. 

In fact, a hearing, incorporating all the elements of due 
process, is required whenever 4 property right is threat- 


8 


ened, and this is true even though the statute under which 
the property right was obtained has no specific provision 
for a hearing. Thus, in Goldsmith v. Board of Tax Appeals, 
270 U. S. 117, 70 L. Ed. 494, 46 S. Ct. 215, a certified public 
accountant who was denied, without a hearing, the right to 
practice, sought by mandamus to require the Board to admit 
him to practice. The Board contended that, under its rules, 
the person seeking admission to practice was not qualified 
and of proper character. The questions presented were 
(1) whether the Board had authority to adopt any such 
rules, and (2) whether, in any event, the applicant should 
have been afforded a hearing. 

It was conceded that there was no statutory provision for 
the adoption by the Board of such rules and that there was 
nothing in the statute specifically providing for a hearing 
to determine the applicant’s qualifications. Nevertheless, in 
affirming the dismissal of the applicant’s petition for writ 
of mandamus, the Supreme Court held that the Board had 
implied power to adopt the rules in question but that the 
applicant had not exhausted his administrative remedies. 
The Court then said: 


«© © © The rules adopted by the Board provide 
that ‘the Board may in its discretion deny admis- 
sion, suspend or disbar any person.’ But this must 
be construed to mean the exercise of a discretion to 
be exercised after fair investigation, with such a 
notice, hearing and opportunity to answer for the 
applicant as would constitute due process. sn Ss eet 


Thus. the Supreme Court not only sanctioned an implied 
power to make rules, it put its stamp of approval upon a 
type of procedure not unlike that in the case at bar. By 
sustaining dismissal of the court proceeding on the ground 
of failure of the appellant to exhaust his administrative 
remedy, the Court relegated appellant to an administrative 
due process hearing impliedly required by rules which them- 
selves came into being under implied authority. See also: 
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Bratton v. Chandler, 260 U. S. 110, 67 L. Ed. 157, 43 8. Ct. 
43: and Smith v. Foster, D.C. S. D. N. Y., 15 F. 2d 115, 118. 


IV 


The cumulative effect of all the evidence at the adminis- 
trative hearing compelled the conclusion that the con- 
tinued operation of appellee’s business would “ad- 
versely affect the public interest.” 


Notwithstanding its strong assertion that the issue be- 
tween the appellant and the appellee over a certificate of 
authority should be resolved by the result of the trial de 
novo below, appellant has devoted a major portion of its 
brief to the administrative proceedings before the appellant. 
It contends that appellant’s “* * * action was not sup- 
ported by the charges and there was no substantial evi- 
dence before him to support his findings.” (Appellee’s bricf, 
page 12). To sustain this contention appellee discusses 
individually the charges set forth by appellant and the evi- 
dence and findings made by appellant on each charge. It 
then attempts to show that no charge individually was 
either (1) a basis for refusal to renew appellee’s certificate 
of authority or (2) was proven to be true by substantial 
evidence (Appellee’s brief, pages 13-29). 

The question presented to the appellant, both before and 
after the hearing involved, was whether the continued op- 
eration of appellee’s business would “adversely affect the 
public interest.” The responsibility for that determination, 
an important one, was placed by Congress on him, and him 
alone, because of his qualifications in the area concerned. 
With this responsibility in mind, appellant was, obviously, 
not in a position to treat the evidence on the various 
charges, as appellee has done, in piecemeal fashion. These 
were not criminal charges, to stand or fall individually if the 
proof did or did not satisfy the quantum of beyond a rea- 
sonable doubt. Appellant was required to consider the cu- 
mulative effect of all the evidence on all the charges in 
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determining whether the continued operation of appellee’s 
business would “adversely affect the public interest.” A 
reading of the administrative record will show that, upon 
substantial evidence, appellant found that: 

1. During the license year in question more complaints of 
unfair and discourteous treatment were lodged with the 
D-partment of Insurance for the District of Columbia 
against appellee than were combinedly lodged against all 
other insurance companies operating within the District 
(J. A. 6). 

2 During the same license year appellee had employed 
thirty agents having police records who, in their applica- 
tions for an agent's license. falsely swore that, other than 
minor traffic offenses. they had not been arrested, and that 
these applicants were vouched for by appellee’s managers, 
who stated. in each application. that they had investigated 
the character reference and business standing of the appli- 
cant and that they knew the applicant to be trustworthy. 
There were other instances in which the manager’s certifi- 
cation was as false as the applicant-agent’s oath (J. A. 7, 8). 

3. The appellee had failed since December 31, 1954 to 
furnish the Department of Insurance of the District of Co- 
lumbia with an official report of its financial condition 
(J. A. 8.9). 

4. The report of December 31, 1954 indicated“ * * * that 
persons occupying positions in United Insurance Company 
of America as officers. directors, or both, in apparent vio- 
lation of section 35-530, D. C. Code, 1951 edition, partici- 
pated in an arrangement with another corporation which 
they controlled: whereby they were pecuniarily interested 
in purchasing control of other insurance companies * * * ” 
(J. A. 9). 

3. Mr. O. T. Hogan, the principal officer of appellee, was 
in 1955 indicted in the State of South Carolina for con- 
spiring to defraud another insurance company “* * * but 
avoided being brought to trial by successfully resisting 
extradition.” (J. A. 11.) 
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Certainly, the cumulative effect of the foregoing findings, 
based, as they were, on substantial evidence, not only per- 
mitted, but required, appellant, in the exercise of his duty, 
to determine that the continued operation of appellee’s busi- 
ness in the District of Columbia would “adversely affect the 
public interest.” And in considering the propriety of appel- 
lant’s action, it must not be lost sight of that the law im- 
poses on the appellant the onus of satisfying himself con- 
cerning the affect on the public interest of renewing & 
certifieate of authority. That a court might, on the same 
evidence, have arrived at a different conclusion is of no 
moment if there was a rational basis for what was done. 
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